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The contents of the Joint Appendix are arranged in the 
chronological order in which the various proceedings 
developed, beginning with the administrative proceed- 
ings before the Office of Alien Property. Accordingly, 
the docket entries with respect to the initial proceedings 
in the District Court for review of the initial determina- 
tion of the Office of Alien Property are not set forth at 
the beginning of the Appendix but appear at page 529, 
preceding the printed pertinent pleadings with respect 
to this phase of the proceedings in the District Court. 
Similarly, the docket entries with respect to the later 
proceedings in the District Court instituted following the 
completion of the reopened administrative proceedings 
appear on page 607 of the Appendix, preceding the per- 
tinent printed pleadings as they were filed in the District 
Court at that time. 
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UNITED STATES OF AMERICA 
OFFICE OF ALIEN PROPERTY CUSTODIAN 


NOTICE OF CLAIM ARISING AS A RESULT 
OF VESTING ORDER 


DO NOT WRITE IN THESE BLOCKS 
Received 12/15/42 Recorded 12/15/42 


Claim No. F 9-100-39-972-1 
V.O. No. 283 Date 10-31-42 
Account No. 39-1419 
in the name of Asahi Silk Company, Ltd. 
Kobe, Japan. 


THESE INSTRUCTIONS SHOULD BE READ CARE- 


FULLY BEFORE FILLING OUT THIS FORM. 


The use of Form APC-1 is expressly limited to per- 
sons (1) who assert a claim arising as a result of a 
specific vesting order and (2) who are permitted to 
file a notice of claim pursuant to the provisions of 
such vesting order or pursuant to regulations pro- 
mulgated by the Office of Alien Property Custodian. 


This form must be executed and filed in triplicate 
with the Office of Alien Property Custodian, Wash- 
ington, D. C. The original shall be executed under 
oath before an officer authorized to administer oaths, 
or if executed outside of the United States, before a 
diplomatic or consular officer of the United States. 


If the space provided is insufficient to furnish infor- 
mation required herein, utilize properly identified 
schedules attached as exhibits. 
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D. If claimant has no knowledge as to any particular 
information required, so indicate by inserting the 
term “No knowledge” in blank space. 


Wherever citizenship or subject status is required to 
be specified herein, (1) in the case of a partnership, 
the citizenship or subject status of all partners must 
be indicated; (2) in the case of a corporation, asso- 
ciation, or other organization, the state, country or 
other jurisdiction under the laws of which said cor- 
poration, association or other organization was or- 
ganized must be indicated as well as the principal 
place of doing business; (3) in the case of a state- 
less person, so indicate. 


The term “person” as used in this form means an 
individual, partnership, corporation, association, or 
other organization or body politic, and the plural as 
well as the singular thereof. 


Hearing on the claim, if the notice thereof is properly 
executed and if full and complete information is 
given, will be granted in accordance with the rules 
and regulations of the Custodian only after notice 
of the place, date and time of such hearing is mailed 
by the Custodian to the person specified in Section 
numbered “2” of this form, at the address there 
given. 
ORIGINAL 
CLAIM NO. 166 


TO THE ALIEN PROPERTY CUSTODIAN 
Washington, D. C. 


The undersigned, hereinafter referred to as “claimant”, 
desiring to take advantage of the procedure established 
by the Office of Alien Property Custodian for the filing 
of claims arising as a result of a specific vesting order, 
hereby gives you notice of claim and requests a hearing 
thereon: 
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1. a. Name of claimant: International Silk Guild, Inc. 
(If a partnership, corporation, association or other 
organization or body politic, so mdicate after name.) 
b. Address of claimant: 250 Fifth Avenue, New York, 
New ‘York. 


. Notices or communications with respect to this claim 
are to be sent to: International Silk Guild, Inc. 
whose address is: 250 Fifth Avenue, New York, 
New York. 


. a. Claimant is a citizen or subject (see Instruction EB) 

of: New York; 250 Fifth Avenue, New York, N. Y. 

. Has claimant been a citizen or subject of another 
country at any time since April 8, 1940? 

No . If so, state which country or countries: 


Specify all countries in which claimant has resided 
at any time since April 8, 1940 (if claimant is a 
partnership state the countries in which all partners 
have resided; if claimant is a corporation, associa- 
tion or other organization, specify all principal 
places of doing business) : 

The United States; its principal place of doing busi- 
ness has been the United States at all times since 
its organization ; it has had no other place of business. 

. Has claimant or claimant’s property at any time 
been subjected to “freezing controls” pursuant to 
Executive Order No. 8389, as amended, for the rea- 
son that claimant was or is a “national” of. a foreign 
country designated in said Executive Order? 

No . If answer is “yes”, list all such 
(“yes” or “no”’) 
foreign countries of which claimant has been deemed 
to be a “national”: 
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4. a. Describe accurately the vested property with respect 
to which this notice of claim is filed: “All of the 
capital stock of Asahi Corporation, a New York 
corporation, Brooklyn, New York, which is a busi- 
ness enterprise within the United States, consisting 
of 3,900 shares of $135 par value common stock, the 
names and last known addresses of the registered 
owners of which, and the number of shares owned 
by them respectively, are as follows: 


Names and last known addresses No. of shares 
Asahi Silk Company, Ltd., a Japanese Cor- 

OTR UOT, FEO, AGIAN acres center rcnsnsinnnenace 3,380 
Juichi Kono, a Japanese citizen (alien de- 
PRON CAND) nen ciccnmncmnaenenens 520 
(This is the property described in Vesting 

Oe ge <a ee Total 3,900 


b. Immediately before said property was vested in the 
3 Alien Property Custodian, it was in the possession 
of the following person (see Instruction F): 
No knowledge. 


¢. Said property was vested in the Alien Property Cus- 
todian by Vesting Order Number 283, dated Octo- 
ber 31, 1942. 


5. Specify the nature of the claim of which notice is 
hereby given. (Give full and precise information as 
to the basis for the claim, the amount thereof and all 
pertinent circumstances upon which claimant relies. 
If necessary to indicate the nature of the claim, per- 
tinent documents, properly identified, may be attached 
as exhibits.) 

See accompanying Exhibit I. 


See et ne 
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6. Claimant represents and alleges that the claim of 
which notice is hereby given, is in all respects bona 
fide and that there are not set-offs, counterclaims or 
defenses against said claim, except as are specified 
below with particularity: 

None. 


SO eT OO S888 OO OE ERR R NONE E EEE RESP SEE SEES ETS T OSS SEM ES OSES EERE EEE EEE EERE TET TST TCS SOOSSSORES RRR E ES 
ae 


See e een me neem enn ewer eet Ferre teeta seen asses meee Renan esas seeeerwreeeeretesesennaasnsaaasaeennaseenses 


that this notice of claim is not filed in collusion with 
any person for the purpose of circumventing or avoid- 
ing the terms and provisions of the Trading with the 
Enemy Act, as amended (including, but not limited to, 
the amendment thereof by Title III of the First War 
Powers Act, 1941), or any rules or regulations issued 
pursuant thereto; and that claimant knows of no per- 
son (see Instruction F) whatsoever, except as specified 
below with particularity, who has any interest what- 
soever, direct or indirect, legal, equitable or beneficial, 
in the claim of which notice is hereby given, or in the 
proceeds thereof: 

Citizenship or Subject Status Nature of 
Name Address (see Instruction E) Interest 

None. 


eee err tt tT titi ete ier Tritt ert tt Tt TT tri TT TTT TrTrirTrrrrrrerrrrrrrrreerry 


Se OF OOOO we ESO e ROAR Ee BERR ACER EERSTE EE ETT ET EEE ERS R ESOS EOE RRR ORR RRR AE EER n ee SRE REEEEEEE EES 


Dated this 11th day of December, 1942. 


[ SEAL ] 
International Silk Guild, Ine. 
(Claimant) 
by R. D. Jenxrns 
R. D. Jenxrys 
Vice-President 


If claimant is an individual, his signature alone is suf- 
ficient unless the notice of claim is executed by a duly 
authorized representative. Partnerships must sign by a 
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member or duly authorized representative. Corporations, 
associations or other organizations or bodies politic must 
sign by a duly authorized officer or other duly authorized 
representative and must affix the corporate or official seal, 
unless there is no such seal, in which case such fact must 
be indicated. Any person executing this form in a repre- 
sentative capacity must indicate in what capacity he signs 
and (except where such person is a member of a partner- 
ship or officer of a corporation) must attach a properly 
identified and verified copy of his power of attorney or 
other evidence of authority. 


Execute Affidavit on followmg page 
AFFIDAVIT 


COUNTRY United States ) 
STATE OF New York ) ss 
COUNTY OF New York ) 


I, R. D. Jenkins, swear that I am the Vice-President of 
the claimant, duly authorized to execute this notice of 
claim; that the facts stated in said notice of claim and 
all exhibits attached thereto are true and correct; and 
that I have knowledge of no fact required to be set forth 
in the above form which is not fully and accurately set 
forth therein. 

/s/ RB. D. Jenxms 
(A ffiant ) 
Subscribed and sworn to (or affirmed) before me 
this 11th day of December, 1942. 


/s/ Cuartes T. Buack, Jr. 
Notary Pusuic, New York County 
New York County Clerk’s No. 159 
New York County 
Register’s No. 3-B-330 
Commission Expires 
March 30, 1943. 


[ SEAL ] 


(Official Title) 
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EXHIBIT I 
ANSWER to QUESTION 5 


Briefly, the nature of the claim of which notice is hereby 
given is as follows: 


i 


International Silk Guild, Inc., was organized in 
August, 1933 to protect and further the interests 
of the silk industry in the United States—an in- 
dustry in which $500,000,000 of American capital 
was invested and 250,000 or more people were em- 
ployed. 

Its membership was comprised of firms represent- 
ing all branches of the industry—raw silk im- 
porters, throwsters, weavers, knitters, and manu- 
facturers and distributors of silk products. The 
importers’ group was comprised principally of 
American and Japanese firms, although Chinese 
and Italian interests were also represented. All 
the other groups were comprised of American 
firms exclusively. 

The original funds obtained to inaugurate the pro- 
gram of International Silk Guild, Inc., were sub- 
scribed by American silk interests. Subsequently, 
contributions in varying amounts were received 
from Japanese producing interests. 

By 1936 it had become apparent that this program 
gave promise of accomplishing its purposes, pro- 
vided it could be adequately and continuously fi- 


nanced. 
Accordingly, in 1936 Mr. Paolino Gerli, President 
of International Silk Guild, Inc., went to Tokyo, 
Japan, and to representatives of Japanese silk 
producing interests there proposed a plan for fi- 
nancing the program of International Silk Guild, 
Inc., the essence of which was: 
That a nominal assessment be levied upon all 
raw silk exported from Japan to the United 
States; that these amounts be added to the 
price of the raw silk so exported and be paid 
in regular course by the importers of such silk 
in the United States; that, as a matter of sim- 
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plicity and convenience, the assessments be 
collected at the source; that is, at Yokohama 
and Kobe, the principle ports of export in 
Japan, and, less the expense of collection, be 
remitted regularly through the Central Raw 
Silk Association of Japan to International 
Silk Guild, Inc, for its use in the United 
States. 


6. This plan was adopted and became operative Janu- 
ary 1, 1937. From January 1, 1937 to July 1, 1940 
the rate of assessment was five (5) yen per bale— 
roughly, one cent per pound; effective July 1, 1940, 
the rate of assessment was increased from five (5) 
yen to ten (10) yen per bale; effective April 1, 
1941, the rate was reduced to five (5) yen per bale. 

. In accordance with the plan, assessments at the 
prevailing rate were collected regularly in yen in 
Japan and included in the amount of the invoices 
drawn for and paid in dollars by the importers in 
the United States. To illustrate this procedure, 
photostatic copies of representative invoices taken 
from the files of the following firms are submitted 
herewith as Exhibits 1-A, 1-B and 1-C: 


Oscar Heinemen ‘Corporation 
Charles Rudolph Corporation of New York 
BE. Gerli & Co., Ine. 


These invoices show that the assessments, collected 
in yen in Japan, were billed to and paid in dollars 
by the importers in the United States; and that 
they represented funds which were intended to be 
used for the purpose stated. ; 

. That the plan was agreed upon and accepted by 
both the Japanese and American interests con- 
cerned is evidenced best by the fact that for more 
than three years it operated as intended. However, 
its acceptance by the silk interests of Japan, as 
well as their conception of it and their intentions 
with respect to it, are further demonstrated by the 
terms of a resolution adopted by a Special Commit- 
tee of the Central Raw Silk Association of Japan 
on August 19, 1939, a photostatic copy of which is 
appended as Exhibit 1-D, in which the committee 
states that: 
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“ ... it (the Special Committee) has in the 
past remitted to the International Silk Guild, 
for the Guild’s use in promoting silk in the 
United States, the approximate amount of the 
assessments collected upon the raw silk ex- 
ported to the United States and that, insofar 
as it lies within its power, it is its intention 
to continue to do so.” 


. Remittances covering the approximate amount of 
the assessments collected under the plan were made 
with reasonable regularity from January, 1937 to 
May, 1940, when they were suspended. The Japa- 
nese explained the interruptions and delays in 
making the remittances which occurred occasionally 
rior to May, 1940 by saying that the Japanese 
Government had declined to issue the permits 
which, under the exchange control regulations 
which had been put into effect in Japan, were 
necessary for the transfer of these funds. 
. All efforts to have the remittances regularly re- 
sumed after May, 1940 proved unavailing. After 
that date International Silk Guild, Inc., received 
only one remittance: namely, $58,375, received 
November 29, 1940. 
. However, from May, 1940 through June, 1941 the 
collection of the assessments in Japan was regu- 
larly continued and their amounts were paid in 
gone by the importers in New York as thereto- 
ore. 
. The amount of the assessments thus collected and 
withheld is approximately $578,425.60, as set forth 
in detail in the record of the shipments of raw 
silk received in the United States from Japan dur- 
ing the period stated, appended as Exhibit 1-E. 
. The foregoing assessments amounting to approxi- 
mately $578,425.60 have been and are being wrong- 
fully withheld; they represent funds which were 
paid by importers of raw silk in the United States 
with the understanding and in the belief that they 
would be forwarded to International Silk Guild, 
Inc., for its use; they are the rightful property of 
International Silk Guild, Inc.; and failure to trans- 
fer them, or their equivalent, to International Silk 
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Guild, Inc., would permit whatever Japanese inter- 
ests were allowed to possess and retain them to 
enrich themselves unjustly to the extent of the ag-- 
gregate amount of such assessments at the expense 
of Tatewnationel Silk Guild, Ine. 

. Asahi Corporation was one of the firms which sold 
the silk upon which the assessments were made. 
Directly or through Asahi Silk Company, Ltd., a 
Japanese Corporation, Kobe, Japan, which accord- 
ing to Vesting Order No. 283 held 3,380 shares of 
stock in Asahi Corporation, it was a member of 
the Raw Silk Exporters’ Association of Yokohama 
or of the Raw Silk Exporters’ Association of Kobe, 
or of both; and through its membership in these 
associations it was a member of the Central Raw 
Suk Association of Japan. It was a party to the 
withholding of these funds. 


Nore: For a full statement of the nature of this 
claim, see a memorandum for the Alien 


Property Custodian from International 
Silk Guild, Inc., dated July 15, 1942 on file 
in the office of the Alien Property Cus- 
todian. 
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Wew York, oe Yo, Optien nc Pamtme Canal. 

“a means alee Tere ure 


» ests ™ 
etch = ze ee PULL DESCHIFTION OF «41008 Pant 


Rew 811k @ yer 
100 Kin. 


7696 / TT05 10 Bales § Kin 1,011.42 14408ee 5,171.30 
Xanseai sue Qunse * 


deote cents . Pureaseé fren 
“eeaani’ Yokohama, on Fev. 


Gharges:- Propaganda Expenses @Y10.—- per bale * 1200-60 
Ocean Freight 1,395 1be.6$3.50 yn Tr ° — 


115,480.07 


see eS ivairer tt 
on Bxeh.@ 23-9/16 


inane ef 500 


CHARGES 


2 usd Rg 


nz, Charles Radelph & Ce., . truly declare that the merchantice desrvibat in 
thie inewien io wil or wnyreed to be sald: that there io wo ether inveice difering from thie trav, aol 
that the statemcy!- contuimrd in thie reece are trus and correct im every romped. 


en ae ee ” 
74 


Fey (euthevisad agent) ~ 4 ie 








wore Nae EGK es 136| 


_ -Snvotee oy 
shipped per SS, 
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J 


rick of Messrs. E, GERU & Co.. INC.. NEw YORK CiTy. 










Holohama, %ane 19th,1989, 


fwo bundred (200) Bales of Japan Rew Silk 
bd Yemadiko Meru * 


Jrom The Katakurn & Con ld, Yokohama, to Wea York, 3.Y. via Pamama Catia lecconnt and 





















Mork> CondJdit ene 
ie Deerintin AX Weight 
--* 7 J ee er ee > o a - —_ “Kin 
EGK i 
84, 430/23 10 Har.Cont.¥o,9005 1898.26" 981. 4851,250,~ AB, 266.50. 
84, 440/64 AAA Machine” 1303.99 985.80 18,322.50 - 
84, 460/59 30 White 13/15 “ 1306.45 986.92 * 18, 336.5¢ ; 
84,460/69 10 ( June 15th} 1877.95 966.13 * 12,076.68: 
84,470/%9, 10 1305.95" 987.30 * 12,3025 
64 ,480/ $ 658.59 494.09 "© on a ; 
$70 7 
84,490/94 5 Bar. Cont. 19.9006 640.24" 484.02 1,27$YS 6,172.26 | 
4,500/09 10 Masume’ 1316.75 995.47 * 12,698.86 | 
84,510 10 white 13/15 1277.89° 966.06 * >i 
64,520/2 10 (Jane 10th) 1900.97 983.88 * 12,586.10 
84 880/810 1312.90~ 992.65 ° 215,609. 
v¥V 917 849 
84,540/49 10 Bar, Cont -Bo,.9006 1810.52° 990.75 ¥1,250.% 
84.550 10 Masune 1906.36" 966.05 ¢ 
84,560/6F" 10 wits 13/isv 1296.50" 980.28 * 
84,570/79 10 (Jane 15th) 1296.46" 980.12 * 
64,580/89 10 1284.02 970.72 * 
04,590/29 10 1283.98 970.80 ° 
,600/ 1821.06 998.73 * 
84,610/29 10 1915.74° 994.970 * 
se »620/89 20 15.48% 979.38 ® 
04,650/39 1887.65" 973.47 * 
4e° $5 4GO Hl. 1qLae6 
aa. Plus 
resents Nloo,-) Less I.P 
Plus Campa 
On Gdléman, see 5 eI y, 
Oe 
By gn/e sigh 27.21/28 969,079. t 





Thro. The a Speeie Benk, 
Draft Bo. “ay 


re. 











Tass Comissi¢n om 4 











THE CENTRAL RAW SILK AMBOCIATION OF JAPAN 
TEPPON CVO SRAWEEINAD 
ome egumee 
fem, 1 YURRABIOND, NO uMACE-O. “CHUDEANEDG voxVO" 
TORVO Caen Snl0t0. Cone 


Reeolutica 
Of Special Comittee, 
Central Raw Silk Assceiation of Japan, 
covering the following points: 


That the Special Committee of the Central Rew Silk 
Aseceiation of Japen mot to welcome Mr. Okamoto upon his 
votura from the United States; 


Thet Mr. Okamoto reported to the Special Comittee 
tae various eonversetions he hed heé in ths United States 
with wepbere of the silk treée end with the officers ané 


members of the Executive Comittee af the International 
Gilk Guild with referense to the remittances mage in the 
past ané to be mée in the future from the funi resulting 
from the assocements upon the ree silk exported from Japan; 

That, in the light of Mr. Okemoto's explanation of 
these Giscussions, the Special Committee states that it hes 
am the yast renitted to the Istermtional Silk Guild, for 
the Guilé’s wee in promoting silk in the United States, the 
appfeximate encunt of tip assccemsnts collected upon the ree 
silk exported to the United States end that, insofar as it 
lies within ite power, it is its intention to continues to 
om 


Exnicit l-D 





| ee 


iy 


TK CUNTRAI. RAW 611M AMM ZATION OF JAPAN 


NEBECIN CBSE MA NMEA, 


Mo | YURARUCHO, RONMACH-IRU, “CORIOGANEA voRVO" 
TOKYO enounegen SOND. Gabe 
eZee 


ZI bereby acknowledge that the above-mentioned have 
been resolved by the Special committee of the Central 


_ Rav Silk Asscoiation of Japan et Sensi Kaikan, Marunouti, 


Tokyo, on August 16th, 1959. 


Date August l¥th, 1959. 


Tink 0.472 sale thee. 





President of 
the Central Rew Silk Ass'n, O& Japa 


18 


RECVRD OF SHIPMENTS OF RAW SIL. 
RECEIVED IN THE UNITED STATES FROM JAPAN 


ES ON 


MAY, 1940 THROUGH JUNE, 1941 


1940 May 13,135 dales 
June 12,761 "76. =—* 
Total bales 25,896 
Assessment rate: a Pe ta per dale 
S x 25,896 = 129,480 yen 
In dollars, at the exchange rate 
of .25456, this amounts to $ 30,344.88 
July 21,255 bales 
August ,C22 * 
September 20,165 *° 
October 37,350 * 
November 40,204 * 
December 29,748 * 
1941 January 16,527 ®° 
Pedruary 16,651 
March 18,225 
Total bales 227,147 
Assessment rate: 10 yen per dale 
10 x 227,147 © 2,271,470 yen 
In dollars, at .25456, this 
amounts to $32,541.71 


April 19,591 bdaeles 
May 19,690 ®* 
June 23,967 * 


Total bales 


Assessment rate: 5 yen per dale 
5 x 63,248 © 316,240 yen 

In dollars, at 25436, this 
amounts to 


63,248 


74,114.01 


*fotal amount of assesaments collected $ 636,800.60 
Total assessments collected 
May, 1940 through June, 1941 $ 636,800.60 


less remittance received 
November 29, 1940 


fotal amount of assesenents withbeld 


is Japan for which claim is made 


88 375.00 





$ 578,425.60 
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: Filed March 19, 1947 
UNITED STATES OF AMERICA 
OFFICE OF ALIEN PROPERTY CUSTODIAN 
| WASHINGTON 25. 0. C. 
> 4 


_.NOTICE OF CLAIM FOR PAYMENT OF DEBT 
(Please read the instructions betere Alling out the form) 


——- 


1. Claimant's name ............ zyaternational Silk Guild, Inc. 


(Perens ete me wtrne the elas, mnt an eget ar etterery! 
Have you already filed notice of claim for this debt? Yes No[) (Check one). If yes, give claim No, , 166 
2 Agent for service of notice (if any) .. Daviea, Richberg,, Beebe, Busick & Richardson 
Wiopead Sb ts echeeen G0 Hetirvn chen Ko oom 
Adttress for service of notice... O15 Pifteenth Street, HN. W., Washington 5, D. C. 
(it peu heey an eave. give Pues owt masking edtrow) 
3% Wentification of debtor and property : 


(a) Name of debtor ... AMerd,. BLL. SOMRADY ita. SS sees teceeaeeae 


Perse whe wove the duit poe wom paid) 
© of dete Naka oe Custodian: 
tno af ccna Spt Steer evecare Se 
i bre crn ALD. gana stook of ‘pameanin: branch, Asahi Corporation 
: (de qumevel carma. en “100 chores X Corparesion commen each.” “depech of X Menk.” “reel enate to X ohy.~) 
te) oon ny 0. Mos as tle to carats lature ata fey by th La) nd <0) of Sts rm. tein te thls ieeea ane 
See et ne ES a ST aT SCC aT Te 


4. Amount cisimed (fill out each line; if inapplicable, write “none”). 











Tee ae eee ee eee . $72,585.26 
) Princ ee e * * ctnasSamte ot tiv dle Cana tench 3f thy easwunt te eaomidntad, enane the ameuna pon dalam) . 
(0) Additions other than interest. 6 6 6 6 eo eo Be 
(4) Total before detections,» es 6 See ee S . . $72,585.98 

te share of Fenittanse 
iy Diaseaiaenniibmastieal mundked at »- 1949. $6,258.37 
(e) Other deductions . 0. 6 6 1 6 5 ee ew wee we ew , 

Clmdeai, “sims } 

(f) Total deductions . 2... 2.7. ee ee ee ee we ew Bin Gg858 227 
(9) Net amount claimed, without interest. 2 6 6 0 6 ww ee te ew «2 §O5,SRE.O 


(A) Do you claim interest? Yoo @ Wo) (Check one). 
If yes, give rate, period, and amount, as follows: 


| & Neture of debt Punts _ 14. 
(im gunemed comma, 00 “teoh “wa@cedion amppisd.” “yemutemry nota” “Wamsges fer ences sm parteemed,” “wefan om aimometitp tint.) 
| @ Date debt arose i ___amst __ 


OL = n - P 
A+ ry —. £0 SS a ee: ‘Sf Gets te ees cosewed, ctete “est ced. Bf geugeety cueing your G08 


& Priority claimed, if any (eet asc. 34 (g) of the Act, reprinted on the instruction ahest).. 


Ciniens of United States (ee. 34 (g) (2))- 
Sarviem, rent, goods, ete. (see. 34 (g) (3)). 


oe ere @ © © © © © © we we ® 


oeee 
ee 
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thee eqectite fnatn ape whteh pen bate the ciatoments mmée In heme 4 8 6 7. ond & Attach anpice of oxy eumiracia neten ov ather dermrute 
UR Ely @ peeve the quant, duta, RATEPS, amd any eatery eunees oe priarty cute of the duit.) 


. 


out of an agreement entered into in 19356 be- 
ers of raw silk into the United 


upon @l1] raw silk imported from Japan, 
exporters were to collect. th the amounts assessed and be responsible 
employ the 
moneys sco aseeased ari paid over to it for the purpose for which it had been 
oe namely, to provide a convenient agency for A niger education, and 
in debair of the silk industry in the United States. 


The tun 2 Mee agreement was put into effect on Sigg raid 32, 
2957, Lling o: assesements to the American 
salisetion by tas aumansae exporters gol icaiamtntad of Sie fede’ be the 
Japansss ee to the claimant cont inued without interruption until 

1940 which date, while the Japanese exporters vere 
{ne matter ster out in be 


saquent 44 Morentew 1060," 


Rewever, in the belief that the delay in transmittals was only 
the American importers contimed to pay the assessments, which were still 
bilied by the Japansse Sg It is these assesaments, paid by the 
a? oe until August Sl, 1941, and retained 
ak continence terete claimant, as provided by the 
agreement, whieh Semetttxte the basis for this claiz. 


this olaim have been prev: 


ly 
pan, no further payments of the amounts assessed 
the claimnt, with the exception of one taken 


ASABT COMPANY, irae ie on eg 


FROM MAY 1, 1940 to AUGUST 51, 1941, INCLUSIVE 


aoaaatSS BEBEESan 


Petal ecllections im U. 8. Dollars - 305,450 yen 
at .85636; average exahange rate during period, $71, 585.26 


Yaess Proportionate share of remittance received 
Jovenbder 29, 1940, 


8,258.27 
WP AMOUM? DUE, (Cantinas on o cupplement if easessery) $85,326.90 
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10. Defeuises and counterclaims . 5 a a 


Ciera aamte se ppreoral tris Ue bem ul atty detemey oF 


Cee eee eee eer tty 


anne enennensenennoven revere: ieescesee sets Epes 
cmamnertiodan wits ey dette tee nlinged, ood Hs gemcmeet 1 


11. Questions for individual claimants (corporations do not answer), 











eee ere sss 002s Se Wa =o 
( euamdes ) (Stren) Cag) (frane) 





peeeeee te werer a --ennnamnces, oon: ene end SAREE TE TEETETEE HEED CALE 16 tepeenennmmnnnnnns 


Since ~ 
" inate when peu tagne rousding 0h thie ettrennt 
Cie yeuitiaws centaea etenyseacumesaa ene Gan oe ee 1931, state them all, with the dates 
of residence, at each address, in a supplement to this item.) 
12, Questions for corporate claimants (individuals do not answer). 
' State in which incorporated .....BaW...XORK.......... Date of incorporation ....._AUEU St 15, 19355 


"Principal office... 280. — eee on mw York ___Nem_York __ 


(Remter) (Suaed 


yun gee cepa, aint (Do not answer these 
| @eestions if you are the original creditor. Answer them only if you are filing a claim which originally 
belonged to someone else, and which you have acquired by assignment, by operation of law, or otherwise.) 


(e) Original creditor’s name... ..... 
(d) EEE SSCS Seas Oi Site Sats eaibe ete Hee *) 











(c) Latest date when original creditor held debt ...... ee 








(dé) If original creditor was an individual or s group of individuals. including a partnership, was 
he (they) a citizen of the United States or the Philippine Islands at all times he (they) held the claim? 
YeO No (Check one). Af me te Seay eaeciend sed doten et athe NNO = Sears 


Onn ks. AAUEE THORS OR ORE) SUERTE ETT Oe Ar ReRARE ESET TE see REATRS | AOEURETE See HRAEES STREET EENREEED 





(e) If original creditor was an individual or a group of individuals, including a partnership, was he (they) 
a resident of the United States at al] times he (they) held the claim? Oo hedhedl ne 
If no, give country (countries) and dates of other residence .......... ....... = 


a0s ee eemeee es nenennes FETE TE RReRReLREREEE TT SESeS AAMEAEESEETES + +: SEIDEN TER npeennness te: Henenereeemnncmnane ae 


@f) Uf original creditor was a corporation. give State (or Seria cometry TE Res ithe he Calter States) 
and date of incorporation ” 














(g) Did you acquire the debt directly from the original creditor? Yes (] No () (Cheek onc). If no, use 
& supplement to answer questions (¢) to (/) of this item, inclusive, for every other person who held the 
debt prior to your acquisition of it. 


(A) How did you acquire the dett? icin Bc a paisa asCecnaug tin souanbeca ties ite 
(he qvnared torem, ap “oastgqued.” “byw,” “cnsruter,” “rensqneuatioe of earparetina,” ote. Car 0 © * plement & gate drte-b, ond eurely eoten of Garemenne 
oditad 60 te catadtth pons premet owasruing of the Gute. M any eusd dommes ore cour wrdere. the apy ottertet \ the “ernani” of thee fore cinaid be 
equal ty tbe exert er othe mempccemt offctol) 


(6) Are you the sole beneficial owner of the claim? sara ce site iain If no, name the other 
owners and state nature of their interest at Sean sizanny anipeseniancuae 


ee retin Canetti tt it eames > ew enee secveremee:: + 6 + serene 0 8 + commas srene oneness ome 











eee a ee eT a rT © 8 were ew 


' 3@ If there are any other facts of which you wish to advise the Custodian, state them in a supplement to this item. 
15, Fees of attorneys, agenta, and representatives: 


ae Add reas Amaunt af fee 
Davies, Richberg, Beede _ 615 Pifteenth Street, "=. W. § Unknom_. 


Busick & Richardson __«-___ Washington 5, De C, ____.. 


(Rar ho mame of cach povere ter Gre) whe has reertard ar bo te erasive ang tor tee gqerwating gue in thie cleim. Mf there te on ourh germ, 
qome “asen” Mf the earcunt of the wit tem bee bere Mnad. stots BT Mt hee am, err “sntaewa.” byt Ge amu? wil Rew & be cunetied 
Qatese ong gupmest of peur ctete een be mad. Amornse aup aba Grated whatulve of eorvere gyrtwund and will be eaered te dp ao tn 
Qgqcuprtate qaeve, fae castive © of the Trading Web the Beveg AN. om Ge arene chet) 





ote ee—weeee 


36. 2, the undersigned, awear to (or affirm) the following: 
(@) (Strike out the statement that doss not apply.) 


honr the cisisert-qemeddy theme 
1 am an officer of the claimant corporation helding the position of ___Vi0e President 


(%) The statements made in this notice of claim and in all supplements attached to it are known to me to 
be true, except as*hoted to be “upon information and belief.” 


(0) I bave no knowiedge of any fact called for by this notice of claim (incheding the instrections) which is 
not fully set forth. 
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TRANSCRIPT OF PROCEEDINGS 


| DEPARTMENT OF JUSTICE 
OFFICE OF ALIEN PROPERTY 


In the matter of: 


INTERNATIONAL SILK GUILD, INC. 
(Asahi Silk Company, Ltd., Alleged Debtor) 


Debt ‘Claim No. 166 
Docket No. 49 34 DC S1 


, Room 670 

Home Owners Loan Corporation Building 
101 Indiana Avenue, Northwest 
Washington, D.C. 

Tuesday, May 24, 1949 


Met, pursuant to notice, at 10:00 a.m. 


BEFORE: 


MICHAEL F. KRESKY, Chief Hearing Examiner for 
Debt ‘Claims. 


APPEARANCES: 


T. PETER ANSBERRY, Esq., and STEPHEN Mc- 
MAHON, Esq., (Davies, Richberg, Beebe, Busick, & 
Richardson) Washington, D. C., appearing on be- 
half of the Claimant, International Silk Guild, Ine. 


e | WILLIAM LEVY, Esq., Trial Attorney, and SAM 
EFRON, Esq., Trial Attorney, Office of Alien Prop- 
| erty, appearing on behalf of the Claims Branch, 
Office of Alien Property. 
JOSEPH F. GOETTEN, Esq., Attorney, Operations 
‘Section, Legal Branch, Office of Alien Property. 
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HARRY LEE MOSS 


was called as a witness on behalf of the Claimant and, 
having been first duly sworn by the Hearing Examiner, 
was examined and testified as follows: 


DIRECT EXAMINATION 


BY MR. ANSBERRY: 

Q Mr. Moss, you are and have been the Secretary of 
Raw Silk Importers, Inc. for a considerable period of 
time? A Yes. 

Q In fact, when did you begin that employment? A 
In October of 1935. 

Q And what is the function of Raw Silk Importers, 
Inc? A ‘The function of Raw Silk Importers, Inc. was 
that of a trade association, the members of which were 
importers and dealers in raw silk, brokers, and other con- 
cerns whose interest was in whole or part the trafficking 
in or handling of raw silk. 

‘Q And among other things you maintained official 
records of Japanese silk which was shipped into the 
United States, did you not? A We did. 

Q And that was furnished to the various press asso- 
ciations and to the industry? A It was. 

Q And it was generally accepted in the industry as 
the official record of what had come into the United 
States for all purposes? A It was. 

Q I believe that you have examined the report of 
Mattison, Davey, & Rader, Certified Public Accountants, 
which is Claimant’s Exhibit G. A ‘Yes, I have. 

Q And you have compared the figures for the ship- 
ment of raw silk by each of the Japanese firms named 
therein, including Asahi, during the period May 1940 
until the cessation of shipments prior to Pearl Harbor? 
A I have. 


Q And are those figures true and correct? A They 
are. 





did. 
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Q Now, among your functions it was the business of 
Raw Silk Importers, Inc. to arrange for and supervise 
all shipments of raw silk received in the United States 


‘from West Coast ports, was it not? A It was. 


CROSS EXAMINATION 
BY MR. LEVY: 


Q Your function was, was it not, to maintain statis- 


‘tics on bales of raw silk exported to the United States? 


A Among other things, yes. 

Q Isee. And in order to do that, you received copies 
of certain shipping documents, did you not? A Yes. 
My office received the manifest of every steamer carry- 


ing silk out of the ports of Japan and of China, and that 


document was usually in the ship’s pouch, and upon the 


arrival of the ship at the West Coast that was taken off 


and air mailed to my Office. 

Q So that the only documents you needed in order to 
perform your function of maintaining these silk statistics 
as to imports were the manifests and the bills of lading; 


‘correct? A The only statistics that my office required 
for a proper production of import statistics was indeed 
_ the manifest. 


Q So that in the regular course of performing your 


| fanctions you did not receive the invoices as to bales of 
| silk shipped and sold to the United States? A The an- 
' gwer is no, but very often we did. But, however, it was 


not necessary. 
e @ * e 


Q And did these manifests and bills of lading indi- 
cate the consignor and consignee of the silk? A They 


Q And these figures were prepared on the basis of 
the consignor; correct? A ‘They are. 
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Q Now, of the 38,640 bales of raw silk indicated us 
having been shipped by Asahi, Japan, can you tell me 
who the consignees were, in other words, who received 
the silk in the United States? 


A My records indicate of the 38,640 bales shown to 
have been received by Asahi Silk Company, New York— 

Q No, as having been exported by Asahi, Japan. A 
Very well. Of the 38,640 bales shipped to the United 
States by Asahi Silk Company, Letd. of Japan, the 
Asahi Silk Corporation of New York received 30,300 
bales, and the number of bales received by all others 
were 8,340 bales. I cannot tell you at this time by 
whom those 8,340 bales were received. 

Q Now, do you know whether or not Asahi, New York 
imported any raw silk from Japan other than through 
Asahi, Japan? A I do not know. 

Q You previously have testified, have you not, that 
you were familiar with the practices of these companies? 
A Yes. 

-Q But you do not know whether Asahi, New York 
imported any other silk, other than from Asahi, Japan? 
A I know of no other. 

Q Yon testified that in the regular course of your 
functions you received manifests and bills of lading cov- 
ering every bale of silk exported to the United States. 
A Yes. 

'~Q And such shipping documents would show the con- 
signor and the consignee, would they not? A That is 
right. 

'Q Did you ever see a manifest or bill of lading or 
any other shipping document in which the consignee was 
Asahi, New York, in which the consignor was other than 
Aashi, Japan? A I can recall none at the moment. 


Q Now, you have testified that every invoice that 
you saw included the assessment fund; is that correct? 
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A As I recall, Mr. Levy, I testified that I could not 
‘remember any invoice that I saw that did not have that 
item on it to which you refer, of the propaganda, pro- 
motional, or advertising fund. 

Q I show you a collection of invoices and ask you 
‘if they refresh your recollection on that. 

MR. ANSBERRY: May I examine them, please? 

MR. LEVY: Perhaps we could have them marked. 

MR. ANSBERRY: Mark them for identification. 

MR. LEVY: I am going to offer them. 

MR. ANSBERRY: Let’s mark them for identification 
and then you can offer them later. 

Are these merely cumulative? 

MR. LEVY: No, these (indicating) were selected for 
‘the period June 1, 1940 to the termination of shipments 
of silk. The others are miscellany from the prior period. 
I would suggest that they be identified in groups rather 
than individually. 

MR. ANSBERRY: Yes. Suppose we identify these as 
General Exhibits II and II. 

BY MR. LEVY: 

Q I ask you to examine these invoices and to state 
_ whether any campaign fund, assessment fund, or export 
tax is indicated. 

se e e eS 

THE WITNESS: I have examined these and I fail 
' to find on any of these the item of propaganda, promo- 
tion, or advertising fund. 

BY MR. LEVY: 

Q Do you wish to modify your statement that you 
never saw any invoices which did not reflect the assess- 
ment fund? A I do not. 


Q I would like to ask you, Mr. Moss, as to whether 
. these invoices show any assessment fund or propaganda 
' fund or export tax. A On a cursory examination I 
would say no. 
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Q Can you make a more detailed examination? A 
Yes. 

(The witness examined the documents.) 

THE WITNESS (After examining documents): Yes, 
here is one. I didn’t observe that. 

HEARING EXAMINER KRESKY: I can’t hear you. 

THE WITNESS: I’m sorry. I find one here that has 
the item on it, expressed in yen as being a yen invoice. 

MR. ANSBERRY: Is it a yen invoice in general? 

THE WITNESS: Well, the four or five that I saw 
first appeared to be dollars, and here this list is a yen 
invoice. It is converted at the rate of exchange below. 

BY MR. LEVY: 

Q Other than this single invoice, do you find any 
others in this exhibit which contain the assessment of 
propaganda tax? A That was as far as I had gone, Mr. 
Levy. If you will be patient, I will go on. 

HEARING EXAMINER KRESKY: As to this ex- 
hibit you just examined, Mr. Moss, you found one con- 
tained in that group of invoices? 

THE WITNESS: Yes, sir. 

HEARING EXAMINER KRESKY: That contained 
that item? 

THE WITNESS: Yes. 

MR. ANSBERRY: If I may interject here, with per- 
mission of counsel, that is the only one which appears 
to have the prices stated in yen and not dollars. The 
others are dollar invoices on which it did not appear. 
Is that correct? 

THE WITNESS: That is all I see. 


REDIRECT EXAMINATION 
BY MR. ANSBERRY: 


~Q What is the difference between a commercial and 
a consular invoice? A Well, a commercial invoice is 
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‘for the purpose of advising the consignees of liability 
‘and the value, and the consular invoice is a document re- 
‘quired by our government, issued at the point of ship- 
ment, and of a set form, format, which is required by our 
‘government for, say, establishing values and statisties of 
the Department of Commerce. 
' Q I see. Which is the more detailed usually? A 
Well, let me think. As I recall, a commercial invoice 
which is directed to the consignee or purchaser states 
the shipment, describes the shipment, and arrives at a 
‘value in the currency agreed upon, whereas the consular 
‘invoice has a number of extraneous items which the gov- 
ernment requires, and the information set up on a com- 
mercial invoice is shown in somewhat different form on 
the consular invoice. 
I see. 

MR. ANSBERRY: Does that satisfy you as to a gen- 
‘eral description of what a consular invoice is? 
- MR. LEVY: Yes. I still fail to see the relevance of 
this line of questioning. 

MR. ANSBERRY: We will develop that question 
later. 

HEARING EXAMINER KRESKY: These Exhibits 
II and III were what kind? 

THE WITNESS: So-called commercial invoices. 

HEARING EXAMINER KRESKY: Not the invoices 
used for informational purposes? 

THE WITNESS: Consular invoices? No, sir. 


HEARING EXAMINER KRESKY: What is the pur- 
pose of the consular invoice? 

THE WITNESS: The consular invoice is prepared at 

the point of shipment and, I might add, to show partic- 

' ularly in cases where an import is dutiable, which raw 

silk was not; in addition to statistical purposes, to show 

| the cost of the material in the market at the point of 

shipment, and it is prepared by the shipper and then 
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taken to the office of the United States Consul and there 
it is documented and there is a fee charged and the 
thing is stamped and signed by the United States Con- 
sul, and one copy of it is kept by him there, and the 
others come on with the shipment. 

HEARING EXAMINER KRESKY: The information 
on the invoice is substantially the same as on the com- 
mercial invoice? 

THE WITNESS: Yes, it is, but prepared in a differ- 
ent form. This shows the value commitment to the con- 
signee or the drawee of the draft, whereas the data on 
the consular invoice, if my memory serves me correctly, 
will show the value of the shipment, of the material, at 
the point of shipment. 


BY MR. ANSBERRY: 
Q Now then, did you say you obtained more fre- 


quently the commercial invoice or the consular invoice? 
A I would say that more frequently it was the consular 
invoice. 

Q Well, but on occasion you saw both of them? A 
That is correct. 

e cc ° e 

Q I show you this which we have marked Exhibit IV 
for identification. Will you examine those, please. A 
Yes (examining documents). 


HEARING EXAMINER KRESKY: Suppose we 
have Mr. Moss state the difference between the invoices 
that are the subject of Exhibit II and Exhibit III and 
the invoices that he is now inspecting. 

THE WITNESS: Well, I observe that in the invoices 
that I have inspected, both the previous exhibits and then 
finally this, the previous exhibits with one exception do 
not show “Campaign” or “Campaign Fund,” but the ones 
that I have here in every case do. And I observe that 
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the difference is that in the case of the first two exhibits 
the price is expressed in dollars and cents, U. S. per 
pound, whereas in the exhibits that have the campaign 
fund shown, the price is expressed in yen, carried out to 
an extension of yen, all computations in yen, until finally 
a total of the yen value is described in dollars and the 
rate of exchange at which it is carried out is shown. 

HEARING EXAMINER KRESKY: That is the only 
difference between the three sets of exhibits? 

THE WITNESS: Yes, sir. 


@ e ° ° 
PAOLINO GERLI 
e e w * 


DIRECT EXAMINATION 


BY MR. ANSBERRY: 

Q Mr. Gerli, you have been President of the Inter- 
national Silk Guild, the claimant here, since its organiza- 
tion, have you not? A Yes, sir. 

Q You are also the head of the silk firm E. Gerli & 
Co., Inc. in New York? A I was an executive vice 
president of it. 

Q When and how was the International Silk Guild 
founded? A The International Silk Guild was founded 
in 1933. 

Q By whom? A Well, the original group was a 
group of American importers and dealers in raw silk, and 
some manufacturers, users of silk, later joined by the 
Japanese dealers and importers, Japanese houses. 

Q To whom do you refer in the Japanese houses? A 
Well, principally Mitsui, Mitsubishi, Hara, Nippon Cot- 
ton, Katakura, Asahi, Shinyei. 

Q And what was the purpose of forming the Guild? 
A The purpose of forming the Guild was to promote 
silk and defend the position of silk in the textile market. 

Q At that time the rayon producers were engaging in 
very extensive advertising in the promotion of their syn- 
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thetic yarns, sometimes called by them synthetic silk; 
isn’t that right? A ‘Yes. 

Q How was the Guild originally financed? A Well, 
the original financing of the Guild was by $25,000 sub- 
seribed by the American, so-called American group. And 
within a few days thereafter, there was a $50,000 sub- 
seription by the so-called Japanese group. 

Q I see. Now, was the Guild successful in its pro- 
motion work in its early stages? A I think so. 

Q And subsequent to that original financing by the 
New York representatives of the Japanese houses and the 
Americans, what was the next step in the financing of 
the Guild? A Well, when the Guild was formed and 
organized, it became apparent that we would need sub- 
stantial funds for the promotional campaign which we 
had in mind to carry out, and the Japanese undertook 
to see that these funds were made available from Japan. 
Japan was then the largest supplier of silk to America, 
probably to the extent of 80 to 90 per cent. 

Q And the Japanese supplied you with substantial 
funds from 1934 until the end of 1936, did they not? A 
They did, sir. 

Q Do you recall the amounts? A Well, it varied 
from season to season, you might say. We used to make, 
prepare, budgets of what we expected to do. We knew 
what our administrative costs were and we had plans 
for certain promotions during the year, and we would 
submit them to the Japanese and they would make the 
funds available, somewhat irregularly, more or less al- 
ways on the actual scene, so to say, as to whether we 
would and when we would receive these remittances. But 
generally speaking they came through with the required 
amount. 

Q Now, about the end of the year 1935 to the begin- 
ning of the year 1936, a change in that arrangement 
came about, did it not? A Yes. The Japanese felt 
that they couldn’t afford to sustain the Guild by their 
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own efforts, and we had a number of talks about it, car- 
ried on for several months, all through most of 1935. 

' Q When you say “we,” to whom do you refer? A 
Well, we the American dealers, some of the manufac- 
turers, the representatives of the Japanese houses, would 
sit down and discuss this thing, and it became apparent, 
‘certainly to me, and I urged and proposed that we adopt 
a different system for many reasons. 

The principal reason was that we wanted to have a 
‘method which was more secure, more assuring to us of 
‘steadiness of receipts of money so that we could plan 
‘ahead. You can’t do a proper promotional job, which 
often must cast its eyes ahead for results many, many 
months, sometimes a year or more, without being sure 
‘that you have the wherewithal to conduct your campaign. 
'You must make engagements with publishing houses, or 


‘secure advertising space; you must engage particular 


‘talent, and you can’t very well do that unless you are 


pretty certain of what you are going to get. 
Q So you discussed the new plan with the American 


importers and the Japanese representatives in New York, 
‘and what was that plan? A ‘The plan was for a self- 
' imposed—call it tax, charge, upon the imports into the 


United States, and because of the difficulty which we 
foresaw of a complete collection here in America, I sug- 
gested that the collection be made on the other side at 
the point of shipment for the obvious reason that there 


' were only a few shippers, call it a funnel, if you please, 


and that it would be easy to do it that way and would 


' apply to all and none would escape, let’s say, this self- 
imposed charge. 


Q I see. A And that was in answer to the point 


' that the Japanese had made, that they couldn’t afford 


to carry on out of their pockets, so to say, the contri- 
butions which we had received up to 1936. This way it 
lifted the burden from them and they became simply a 
collection agency. 
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And you made a trip to Japan in early February 
of 1936, did you not? A I think it was a little later 
than February. The collection—I got there just about 
in time for the cherry blossoms, which would be the first 
few days of April, so it must have been in March some 
time. I mean, we might have made our final decisions in 
February, but I think I left around March 12th or some- 
thing. 

Q And when you arrived in Japan, did you discuss 
this new plan with anyone in Japan? A Yes. I will 
say this, that the plan had been discussed here. The 
plan had been approved here by all of the dealers, in- 
cluding the Japanese. For several months prior to that 
the Japanese here, the agents here, the managers of the 
different Japanese houses, had been communicating with 
their home offices on the subject of the proposed plan, 
and when they got the clear signal, they were all willing 
to do the thing that was suggested. 

I then decided to go over there, with the knowledge 
and consent of my executive committee and the board. 

Q And with whom did you talk over there? A Well, 
the early—the first meetings—in fact, the first day of 
my arrival there was a luncheon meeting at the Grand 
Hotel in Yokohama at which there were all the members 
of the exporting groups, both from Yokohama and from 
Kobe, and it was a lengthy meeting. 

-Q ‘You would say they were the leading members of 
those Japanese houses to whom you have referred ear- 
lier? A Yes, they were all the managers of the houses 
or the owners of the shipping firms in Japan. And I 
explained in detail what we had discussed over here and 
what we had agreed to in New York, gave them a general 
review of market conditions, my own ideas of possible 
future developments, and it was agreed then that the 
plan should be put into effect. 

'Q Now, would you describe that plan in detail. A 
The plan simply was this, that the Japanese shippers 
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would add at that time 5 yen to each bale, for each bale, 
rather, of silk shipped, would add that to the costs of 
the silk, would collect it, and would remit it. That was 
the plan. 

There were questions amongst themselves as to just 
exactly how they were going to function. I took the 
position in Japan that I was not concerned with the local 
factors which might lead them one way or another, Mr. 
Levy. I think I told you this before. I was concerned 
with the plan as such. I was concerned with securing 
for the Guild, if the Guild had to live, the wherewithal 
it had to do that with. 

And I was cognizant that locally they probably had 
to follow certain procedures. After all, things in Japan 
are probably done differently than they are done here in 
America. And I left to them entirely the methods and 
ways and means they were going to adopt to see that the 
plan was carried through. 

Q Upon whom were you relying for the collection and 
remittance of the funds under the plan? A ‘Well, the 
plan could not function unless the shippers were willing 
to function in the matter. My reliance was entirely, and 
always was from the very beginning that we discussed 
things here in America, upon the shippers themselves. 

HEARING EXAMINER KRESKY: How did you ar- 
rive at the 5 yen per bale? 

MR. ANSBERRY: That is about one cent a pound. 
_ THE WITNESS: It is approximately one cent a 
pound. In fact, at that time it was a little less than one 
cent a pound, I think, although I am not sure. I would 
have to refresh my recollection as to when the change in 
the rate of exchange took place. I don’t know if it took 
place—I think it had taken place already in 1937. 

MR. LEVY: I have the Federal Reserve table. 

MR. ANSBERRY: I think it shows 29 cents at that 
time as the value of the yen. 

THE WITNESS: I think it was 1935. So by 1937, it 
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was already. But we figured at that time, assuming a 
round figare—— 
BY MR. ANSBERRY: 

Q It was 28% cents in February 1937. A But as- 
suming a round figure of exports, 300,000-plus bales to 
the United States, the 5 yen would have made a million 
and a half, and—— 

Q That is yen? A ‘Yen. And it would have trans- 
lated back into dollars at around $300,000-odd per year, 
which was then the aim of our budget, and that is why 
we picked 5 yen as being the necessary amount, you see. 

Later on, I think, if you say it was 28 and exchange 
went down to 23, the requirements of the promotion be- 
came more urgent and the amounts were somewhat larger, 
and then it went on to 10 yen at one point. 

Q Was there any means available to you of checking 
whether the Japanese were remitting the correct amount 
to you? A Yes. While I was not in touch with every— 

Q No, I am not asking you if you checked. I am 
asking if there was a means. Yes, there was a means, 
but I also checked. After all, as President of the Guild, 
I' was anxious to see that the agreement was carried out. 

Q What was that means? A Well, the records, the 
official records, of the arrivals of Asahi in the United 
States. 

'Q As kept by the Raw Silk Importers? A As kept 
by the Raw Silk Importers, which is, after all, nothing 
but a record which officially you could get from the 
Treasury Department. 

Q Now, after that agreement being made in Japan, 
you returned to the United States, did you not? A Yes. 

Q And presented the——A Well, I went on from 
Japan to China to get the Chinese to do the same thing. 
The Chinese situation was quite different than the sit- 
uation in Japan. 

Q Well, I don’t think that is too relevant. What 
happened when you got back to the United States? A 
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Well, when I got back to the United States I reported 
to the executive committee what I had accomplished over 
_ there. I received a cable on board—my time was very 
' limited—wireless, from Ito, telling me—— 

| Q Who was Mr. Ito? A Ito was the silk manager 
- of Mitsui & Co. He was also president of the Yokohama 
group, association, export association, telling me that the 
' plan was workable, that they were doing all the neces- 
sary things for the putting of it into effect, and that 
everybody had accepted the plan. 

And I reported on my arrival here to the executive 
' committee that the plan had been accepted and that it 
would be put into effect as soon as the exporters over 
there were able to formulate the means whereby they 
could make the remittance, you see. 

Q Was there any allowance under the plan for the 
expenses of the Japanese in collection? A Well, we 
didn’t—I didn’t discuss that at that particular time, but 
it was later on, I think, some time later, how long I 
don’t remember. You see, I was there in April and the 
plan did not become effective until January 1, 1937, so 
there was a lapse of months there during which the 
Japanese probably, undoubtedly, kept on working out 
their own methods. And it did develop later that they 
wanted to keep—they weren’t sure at that time, but some- 
where between 5, possibly 10 per cent, of the collections 
under the plan for local administration and possibly some 
local reserves and things of that character, which was 
generally agreeable to us, was reasonable. 

HEARING EXAMINER KRESKY: Can I interrupt 
you now, Mr. Ansberry? 

MR. ANSBERRY: Surely. 

HEARING EXAMINER KRESKY: I want to ask 
Mr. Gerli a question. When the exporters shipped an 
order of silk to an importer here in the United States, 
how was that shipment paid for customarily? 

THE WITNESS: Normally through a letter of credit 
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issued by an American bank. I am speaking now from 
an American importer’s standpoint. The Japanese them- 
selves had different ways and means of doing it, but 
mostly through the ‘Yokohama Specie Bank in the shape 
of drafts, drafts on their New York houses, and just how 
they financed themselves I don’t know. I don’t know. 

You see, in some cases like Mitsui and Mitsubishi there 
was a two-way business. In other words, they exported 
machinery and old rubber and scrap and things like that 
from here. They probably created yen over there, the 
yen over there maybe to pay silk, and then they got the 
dollars back here. I mean, that is purely assumption on 
my part, but I think it is reasonable to assume that there 
were several different ways in which the Japanese fi- 
nanced their silk exports. 

HEARING EXAMINER KRESKY: Would payment 
be made at the time that the silk was loaded or shipped 
from the exporter in Japan, from the point of origin, or 
would it be after it reached its destination here, the 
consignee? 

THE WITNESS: No, payment would have to be 
made in Japan, you see. But what happened in Japan 
was this—I mean, I was an exporter from Japan. I lived 
in Japan for three years as an exporter there, from 1921 
to 22. We would receive the letters of credit from our 
buyers in the United States. We would lodge them with 
one of the banks, which bank would make an exchange 
contract. We. would have to pay the reelers or the com- 
mission houses in Yokohama several days before the 
shipment. 

In other words, we would receive the silk, we would 
inspect it, we would pack it, and three days after receipt 
we would have to pay in yen. What we generally did 
there, having lodged a credit, a letter of credit with the 
bank, and having secured the exchange for it, we would 
ereate an overdraft, a temporary overdraft for a few 
days, until we received the documents from the steamship 
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company effecting the shipment, which documents then 
we would just send in to the bank with our papers, and 
with our draft on the American bank, the letter of credit. 
The local bank would then credit our account and that 
way we would balance off the temporary loan which we 
had made to pay the reeler, you see. 

I think generally that is what the Japanese houses did 
as well. 

BY MR. ANSBERRY: 

Q Well now, if Gerli & Co. would, during this time 
buy silk, would that still be that same operation, or are 
you describing now what happened when you were an 
exporter? A No, I was talking now—the Commissioner 
. here was asking a little clearance on how these things 
were done, and I was trying to explain how it is done 
over there. 

Q Now, how was it done when it was an American 
house importing into the United States? A Well, as an 
American house we would issue our letter of credit in 
. dollars to the Japanese house from whom we had bought, 
| to the Japanese shipper, and he would then proceed in 
the manner in which I have just described. He would 
then draw his draft against that letter of credit in dol- 
lars, and the draft would eventually arrive here at our 
bankers who would send it to us with—who would send 
us then the documents representing that particular ship- 
ment. We would then take those documents, send them 
to Lee Moss for the purpose of entry at the customs here 
in New York. 

HEARING EXAMINER KRESKY: In other words, 
. the Jap exporter had available to it—— 

_ THE WITNESS: ——the dollar fund. 

HEARING EXAMINER KRESKY: The money. 

THE WITNESS: Yes. 

HEARING EXAMINER KRESKY: The cost of the 
silk that he was exporting. 

THE WITNESS: That is correct, sir. 
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HEARING EXAMINER KRESKY: Over there in 
Japan. 

THE WITNESS: Yes, prior to shipment. 

HEARING EXAMINER KRESKY: That is what I 
wanted to get clear. 

BY MR. ANSBERRY: 

Q Now, after your return to the United States, you 
presented the plan to the Guild membership, did you not, 
ata meeting? A Yes, I presented to them what I had 
accomplished over there. 

Q Yes, yes. A Confirmation of the plan. 

Q And they accepted your work over there? A Yes. 

Q And the New York Japanese later on informed 
you, did they not, of their acceptance, and confirmed 
their parents’ acceptance? A Yes, yes. 

Q And told you that the effective date would be Jan- 
uary 1? A January 1, ’37. 

Q Now, with respect to these New York Japanese, 
for instance the Japanese head of Mitsui in New York 
and the Japanese head of Mitsubishi in New York, those 
men were regarded in the trade as having full authority 
to bind the home office in commercial transactions, for 
instance, on the silk exchange in New York, were they 
not? A Well, yes. 

Q Or if they told you Mitsui in Japan would send 
you a thousand bales of silk, that was a good commit- 
ment? A They would send us a contract signed by the 
manager there, Ito if Ito was there, Wakimoto if he was 
here. 

Q And you would say they operated as branches of 
the home office in all instances, did they not? A Oh, 
yes, they were. 

'Q Now we come to January 1, 1937, the period of 
operation. The Japanese began collections January 1, 
1937, did they not? A Yes. 

Q And shortly thereafter they began remittances 

under the plan to the Guild? A Yes, sir. 
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- Q Now, that operated fairly smoothly until the time 

| of the New York World’s Fair, did it not? A Yes, sir. 

Q And then what you might term a hitch developed 

| at the time of the World’s Fair, did it not? A Yes, sir. 

Q Will you tell us about that hitch at the time of the 
World’s Fair. A Well, it resolves itself into a protest 
which we made on the expenditure of an amount of 
money, substantial amount, which we were advised was 
' for the expenses to be incurred by a group coming from 
Japan to the New York World’s Fair, for setting up an 
exhibit there. 

We objected to it on the ground, No. 1, that there had 
' been no consultation with us who were on the spot; No. 
| 2, that it gave the appearance of lack of confidence in 
the New York group which was doing the promotion for 
silk; and No. 3, which I think was as important as the 
' Others, that we did not believe that that type of expendi- 
| tare was warranted in the light of what we were trying 
to accomplish. 

Q Well, you objected in principle, did you not? A 
Well, we objected on the principle that they had no right 
' to do it, certainly, no right to do it without consultation 
with us first, you see. 

' Q You wrote a letter in which you charged them with 
violation of the arrangement? A Yes, I did; I did. 
Q Now, how did you handle that protest? Do you 

remember who that protest went to? A Well, all of 

these matters—mind you, we were always somewhat more 

| or less at loggerheads with Japan, perhaps not in the 

| early stages of this new agreement, but later on, starting 

| with this instance of the World’s Fair expenditure, and 

then from then on there was always a constant series of, 

well, little and big things that would crop up to make 
our life unhappy. 

' Now, to whom would you protest when one of those 

incidents occurred? A Well, the protest was to the 

three members of the Japanese group who were on the 
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executive committee, men whom I knew quite well, who 
worked with us in the development of the Guild, and who 
in general represented the other members of the Japa- 
nese group and acted as spokesmen for them. 

And mind you, that was not only in the Guild situa- 
tion, but was really so the Japanese sort of always had 
that sensation that they were a group apart. 

Here we had the Raw Silk Importers you spoke of 
this morning. The Raw Silk Importers and International 
Silk Guild—I think you will accept my statement—there 
was no official contact between the two. I think you can 
go all through the records of the Guild and I daresay you 
will never see the name of Raw Silk Importers men- 
tioned. I think you could take the Raw Silk Importers’ 
official records and you will never see the name of Inter- 
national Silk Guild mentioned. As a matter of fact, there 
was in some respects if anything a slight feeling, because 
while it was essentially the same people, the Guild func- 
tion through an executive committee which was, as I 
might say, a privileged group in their eyes, and those 
who were not on the executive committee sort of felt they 
were a little bit on the outside and didn’t have all the 
little details and all the little gossip and all the news 
and information that the members of the Executive Com- 
mittee had. 

These people were members of the Raw Silk Importers, 
however, and some of them on the board of the Raw 
Silk Importers. So that whenever they could throw their 
weight around a little bit in Raw Silk Importers, they 
would try to do so, you see—perfectly human, I think, 
under the circumstances. 

Q Now, at the time of this New York World’s Fair 
incident, you protested through these members of the 
executive committee? A Yes. 
~Q And you eventually received in reply to that pro- 
test a letter from Count Matsudaira, did you not? A 
Well, let me say this, that the protest was rather violent 
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and anything but soft-spoken. I told them plainly that 


if that is the kind of things they were going to do and 
| that is the manner in which they were going to func- 
tion, as a matter of fact I was through with them and 


they could accept my resignation and put anybody else 
in charge that they want to. 

They were somewhat alarmed because—well, I held a 
sort of dual position in the market. I was president of 
the International Silk Guild, but I was also a very large 


: importer and a very potential customer of all of these 


houses, and so I imagine they probably felt that they 
had to assuage my feelings at different times. And they 


begged me to—well, “Please be patient; leave it in our 
_ hands. We will get this thing straightened out.” 


And they did eventually, make what you might call an 
apology from Count Matsudaira, who undertook to write 


. me on behalf of the Japanese situation and tried to ex- 


plain that they might have acted hastily but it was well 
meant and that this obligation by that time had already 
been made—I mean had already been entered into, and 


- it could not be cancelled, and therefore, please cooperate 
_ with us at this point and let it go through; and consider 


it an oversight on our part. 
Q That is, an oversight on the part of the Japanese? 


| A Yes. 


Q Well, you ratified that oversight in effect. A 
Well, what are you going to do? You receive an apology; 


' the commitment had been made; you weren’t going to go 


back on your collaborators at the time. We went through 
with it, that’s all. 
Q And then, you had the next serious hitch in May 
1940, did you not, when payment ceased? A Well—— 
Q Except for the single payment of November 1940. 


A It was noticeable, I think, in 1939 that there was be- 
| ginning to be a slowing down of the payments. I mean 
. by that that whereas previously they had come in pretty 


| steadily, don’t you know, without request, I think starting 
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in 1939 we had to begin to jack them up a little bit, to 
sort of begin to ask questions, “Well, how come that you 
don’t come through as regularly as you used to?” Then 
they would send in the amount in toto of perhaps what 
used to be three or four remittances, at one time. And 
it all came to a critical point in 1940. 

Q That was at the time of the invasion of France in 
May 1940? A TI think it was, yes. 

Q Did you ever give consideration, when these hitches 
were developing, to cutting off the payment of the propa- 
ganda fund charge? A Well, we discussed that a num- 
ber of times. It was perfectly obvious that if they weren’t 
going to remit and if we had to stop our work there 
would be no justification for continuing the promotional 
fund. 

May I say this, Mr. Ansberry, that—I hope you will per- 
mit me this. In a way I think I am entitled to explain the 
position in which I found myself at the time. We had 
to continue to hope, that is about the size of it. The 
moment that you took the position that you were sick 
and tired of the manner in which they were doing things, 
then you were simply giving up hope completely of—— 

Q —getting further shipments? A Well, getting 
further funds, and of continuing the activity of the Guild. 
It was an exercise of patience and of extreme condescen- 
sion, I would say. That was the thing that galled me 
more and more all the time. But I flared up and within 
a few minutes after talking to Mr. Jenkins, the executive 
vice president there, we would say, “Well, let’s see what 
we can do.” I mean, “Let’s be patient about it.” 

Q Well, will you review the agreement of 1936 for 
us. Will you state what the obligations of all parties to 
it were under that agreement. A Well, the agreement 
of 1936, I think I generally stated, was that the sellers 
and the shippers were to add the 5 yen charge to the 
sales price of the silk, were to collect it, and were to 
remit it. They would be paid for it in dollars; they with- 
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drew for it in dollars; and all they had to do was to 
‘make the necessary arrangements to see that the amount 
' represented by the 5 yen, translated into dollars, was re- 
mitted to us. 

Q Now, what did you and the other American im- 
‘porters have to do? A Well, ours was a concurrence, 
|Wwas an agreement to accept this charge. . 

Q To pay it? A And pay. Well, and we did pay. 
| We couldn’t ship from Japan unless we paid. 

Q State what benefit, if any, the American importer 
was to get from this charge. A Well, the benefit was 
a mutual benefit, sir. Anybody interested in silk, the 
Japanese as producers, we as dealers, the American 
' manufacturers and distributors, manufacturers of the 
classical types of silks from hosiery to piece goods, don’t 
_ you know, would all benefit from a public consciousness 
' of silk, created through the activity of the Guild, in in- 
' ereased business or maintenance of business, because this 
‘is the situation as far as silk is concerned. What we 
' were battling then in essence was really a defensive 
battle as much as it was aggressive in some respects, but 
it was essentially defensive. 

Q Defensive against rayon? A Defensive against 
the inroads of the synthetic yarns in a period which gen- 
erally is acknowledged as having been a poor economic 
' period, the ’30’s. Therefore, there were the requirements 
' or the demands of the public for lower prices and things 
' like that, you see, which rayon and other synthetic fibres 
filled quite well and quite intelligently, I would say. 

The objection of the Guild to rayon, the rayon situa- 
tion, was merely, at first, the general misrepresentation 
of the rayon article for silk, which we felt was detri- 
' mental to the silk situation. That was well stopped by 
the Federal Trade Commission, and thereafter it was 
| trying to maintain our position so that our loss would 
be the least possible. 

And you asked me before whether I thought it was 
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successful. I say I think it was successful to the extent 
that right straight up until 1940, for seven or eight 
years, if you will look at the statistics of imports into 
the United States you will find that whereas previous 
to’ the Guild there had been a sharp, very sharp, fall, 
during the Guild’s existence we were able to maintain 
what I would say was a reasonably stable consumption 
level, you see. 


a @ ° e 
PAOLINO GERLI 


DIRECT EXAMINATION (Resumed) 


BY MR. ANSBERRY: 

Q Now, Mr. Gerli, I think perhaps you can do some- 
thing to clear up this matter of the distinction as between 
consular and commercial invoices for us. Would you tell 
us a little more about that? I think we were a little con- 
fused this morning about what the distinction was. A 
The consular invoice is an official document which is 
written on a form. The consular invoices are available 
at the consul’s office—the American consul’s office. The 
export houses are generally supplied with a quantity of 
them and they fill them in, and there is a procedure con- 
nected with it which breaks the price or the value of 
the shipment down into its several component parts. 

Q It breaks the amount of the bill down into its 
component parts? A Yes, the component parts, which 
are the price paid for the silk itself, the cost of packing 
and of shipping, and any of the charges connected with 
the insurance, if insurance is paid, and those form part 
of the complete records of that shipment, so that they 
get from that what might be called the world statistics 
of movements of merchandise and the cost of the move- 
ment of merchandise. 

Q Now, Mr. Gerli, there were also in connection with 
that some exhiibts put in this morning. Some of them 
were dollar contracts for silk, with all of the items ex- 
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pressed in dollars in a rather short form, and some of 
them were yen contracts where only down at the bottom 
of the invoice was there a conversion into dollars from 
yen. A Those reflected the contract terms under which 
a buyer here in America had purchased this particular 
shipment of silk. 

Q What are those two types of contracts? A Well, 
speaking of this particular time, I would have to testify 
as to my own memory, but generally speaking the prac- 
tice that we followed was the practice that many others 
followed—practically all of them. We bought both ways 
from the plant. We bought on a fixed dollar and cents 
price per pound, on a cost, insurance, and freight basis. 
And we bought on what we used to call the Nariynki 
type of contract, Nariyuki meaning settlement at time 
of delivery. Those settlements were made every tenth 
day of the month, and they were generally for specific 
types of silk, for specific productions which you con- 
tracted way ahead and for which he left the price open 
to be settled month by month on the 10th, 20th, and 
30th of every month. Those were in the general yen 
prices and silk was billed accordingly in yen. Of course, 
the different expenses connected with the shipment were 
translated into dollars and cents at the official exchange 
rates at that time. 

Q That was where the buyer took title in Japan? A 
That was where the buyer took title in Japan. As a 
matter of fact, title in both systems—he takes title in 
Japan, because if you give him a letter of credit for 
shipment from Japan, even though it is a dollar and 
cents purchase, he still takes title in Japan by reason 
of the fact that the compliance with the terms of the 
eredit gives him title. 

Q Now, will you examine those two exhibits? I think 
maybe we need II and IV and also III. . 

HEARING EXAMINER KRESKY: IV is there in 
the folder. 
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Q I think it is IV which is the type where the price 
is fully set out with all of the additions thereto in yen. 
A Well, you see, there is the settlement price, plus the 
freight, plus the buying commission, plus the campaign 
fund, so many yen at the exchange rate of $28-11/16, or 
$9,840.74 

Q ‘That would be a Nariyuki type of contract? A 
Yes. 

Q Now, will you examine No. II there. The top sheet 
will be enough. A Those are just what I have described 
before. Asahi Corporation, New York, had made an 
offer. Japan had accepted it, I assume or suppose so, 
and the price was $2.69 or $2.68, and that included all 
the expense factors connected with the shipment. My 
belief is this: that the consular invoice for this shipment 
would work out this dollar price backwards to a yen 
price, and would itemize the different factors that make 
the price. In other words, there would be there very 
much all of this, plus perhaps the packing expenses. 

Q That would probably include the propaganda fund? 
A I think most likely it would. 


BY MR. McMAHON: 

Q With respect to the time before which you took 
that trip to Japan in 1936, which you mentioned this 
morning, at that point did you have discussions with 
the members of the Guild and the American importers 
who were the large importers? A You mean on this 
subject of suggesting this self-imposed tax? 

Q That’s right. A That’s correct. That was to be 
paid. We had many, many discussions, any number of 
them, individually with some, with little groups, with 
larger groups, of the whole fraternity of importers and 
dealers here in New York, and I explained to them what 
was in my mind, and it was generally agreed that that 
was the best way to handle the situation—that it would 
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' spread evenly the responsibility of paying for the Guild 


in America. 

Q Was it desired that that money was to go to the 
Guild? A Well, of course. 

Q In America? A There was only one reason for 
doing it—for the purpose of carrying on the Guild’s 
work. 

Q And in that connection did they entrust the Japa- 
nese with the duty of transmitting those funds? A 
They entrusted me with the job of going there and clinch- 


| ing the agreement with the Japanese exporters, who had 
' already been in agreement with it through their contacts 
' with their American affiliates over here. You see, there 
' were several months of discussion when I went over 


there, really. The whole thing could really have been 


_ done this this type of correspondence, but the Japanese 


here in New York felt that it would be a nice gesture to 


_ their main officers if I went over there and put the thing 


_ right before them and gave them a chance to tell me di- 


rectly, “O. K., we will do it.” That is the whole— 
BY MR.. ANSBERRY: 

Q Who initiated the plan, Mr. Gerli, for this assess- 
ment? A Well, I initiated the plan; I mean, insofar 
as the discussions here in America were concerned. 

Q Was it originally your idea? A It was originally 
my idea, yes. 

6 e e e 

THE WITNESS: If I may: I mean the moneys 
which they collected prior to January 1, 1937, I under- 
stood, I was told by the Japanese, was collected from 
many different sectors of the Japanese silk industry— 
the distributors, the raisers or the producers of the eggs, 
the cocoon dealers, the filatures, and maybe some other 
sectors of the industry. How they did it, what percentage 
was the proportion each one of those groups contributed, 
I don’t know. But, generally speaking, that money was 
raised in many different sectors, not only by the ex- 
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porters, and it was because one or more of those sectors 
had later on objected, either because of local economic 
conditions or prices or whatnot, that the Japanese told 
us in 1935, sometime around the middle of 1935, “Look, 
Gerli, this thing can’t be carried on.” And it was out of 
that that we evolved the self-imposed charge which was 
then the subject of all this back and forth correspondence 
between the New York officers of the Japanese and the 
Japanese main officers, and eventually resulted in my 
going over there when I was assured that the thing was 
acceptable in principle and it was merely a matter of 
me going over there and putting it over at a meeting 
with them. 
BY MR. McMAHON: 

Q Up to that point of 1937, the money that was being 
contributed from over there was collected from these 
dealers and collected from everybody? A There was 
no charge for that; certainly no charge of a specific 
nature. 

Q Did they say they could not longer afford to send 
that money? A That is the point. They could no 
longer afford it. 

Q Did they say the Americans would have to do it? 
A They didn’t say that. I said: “If you can’t afford 
it, we will have to find a means whereby we will do it.” 

BY MR. ANSBERRY: 

Q With respect to this regulation of the Jap ministry 
of agriculture and forestry and the resolution in the Cen- 
tral Raw Silk Association referred to by Mr. Levy in his 
opening statement, when did you first learn of the exist- 
ence of that regulation and that resolution? A I 
couldn’t put my finger on any particular date. My posi- 
tion, as I tried to explain this morning, was that all I was 
interested in was the acceptance by the exporters of the 
principle of the charge, and having obtained that I could 
not waste the time—I didn’t have the time—to stay be- 
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hind and see just exactly how they were going to func- 


' tion insofar as the local methods of processing these 


things. That was something that we just simply had to 
leave to them. That was their responsibility. Their job 
was to charge it, collect it, and remit it to us. I didn’t 
care whether they remitted it through one of them. They 
could have remitted it individually, which would have 


' been a burdensome and terribly detailed thing. They 
could have remitted it as a group by arrangements they 


would make over there to pay it in each month into the 


' association and control it that way, and they could have 


done it, as apparently they did in many instances, through 
the Central Raw Silk Association. Now, I was not aware 
until much later that they had decided to do it through 
the Central Raw Silk Association bank. Now, what steps 
they had to take, what impositions they had to stand for 
in order to get these official factors behind them strictly 
on @ local basis, that I don’t know, and frankly I don’t 
care. 

Q Then you were never I take it, aware of the text 
or the existence of these resolutions or regulations? A 
I wouldn’t say that I was aware of them until later on. 
I couldn’t put my finger—I mean, there may be some 
record there that would indicate just about the time. I 
think we got a letter from Matsudaira generally stating 
the terms of our agreement with the shippers, didn’t we? 

MR. JENKINS: I don’t recall that we ever did. 

THE WITNESS: Wasn’t there a letter sometime from 
Ito or somebody? 

MR. JENKINS: Not with reference to that particular 
thing. I don’t recall it at the moment. 

MR. LEVY: Is this all on the record? 

THE WITNESS: I am getting a little too informal, 
perhaps. We are trying to explain our position. Cer- 
tainly,I would like to explain my position, conscious of 
what appears now to have been some laxness on my part 
in trying to bind this thing up with red seals and stamps. 
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BY MR. MC MAHON: 

Q Well, you didn’t care what means the Japanese used 
in handling this matter, just as long as they got the money 
back to the United States and remitted to the Guild; is 
that correct? A Yes, sir, correct. 

Q And in your discussions in April of 1936 with the 
various Japanese exporters—and, incidentally, when you 
say “exporters” you mean shippers, don’t you? You use 
the terms interchangeably? A Interchangeably. 

Q But in your discussions with them did they indi- 
cate to you individually that they were going to go along 
with this plan, this program, both individually and 
jointly, and whatever they did they were going to do to- 
gether? A Well, I don’t know exactly how precisely 
you want me to be, because we are, No. 1— 

MR. ANSBERRY: Explain it in your own words. 

A (continuing)—we are thirteen years away from 
that meeting; No. 2, I am sure I did not point my finger 
at any particular one and say “You be this and you be 
that.” All I can say is this: We had the meeting; the 
whole thing was gone over. These people knew all about 
it when I arrived, because they had correspondence from 
the representatives in New York, discussing several other 
matters concerning silk, the future of the market and 
things of that character. The plan was well digested, 
many cross questions from different ones, no objections 
whatsoever on it. Everyone was satisfied that that was 
the thing to do. They had a perfect right to stand up 
and say, “I won’t do it,” if they hadn’t wanted to do it, 
but nobody said that. 

BY MR. McMAHON: 

Q In discussing those matters in Japan and with 
those over here in the United States, did they indicate a 
tendency to hang together about everything and confer 
about it together with each other? 

MR. LEVY: I wonder if that question about what 
the Japs in Japan did and what the Japs here did could 
be broken in two. 
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BY MR. McMAHON: 
Q Did the Japs generally demonstrate an attitude 
of hanging together in everything they did? A I think 


'I mentioned this morning that the Guild functioned es- 
' sentially through the executive committee. On the ex- 


ecutive committee there were three Americans and three 


_ Japs. In the market there were about eight Japanese 
importers and dealers. Naturally, the other five were 


outside of the executive committee, and it was generally 
known around the markets—I knew it because I at- 


tended some of their meetings and so did Mr. Jenkins, 


to which we were invited; they met once a week. I 


_ think it was a Tuesday luncheon at the Vanderbilt 


Hotel where they discussed their own affairs and their 


_ OWn positions vis-a-vis the market and, generally speak- 
- ing, of anything concerning market situations. 


Q Did they always present a united front? A They 


| always did. They would come around and whisper in 


my ear separately. 

Q Any action they took— A The actions were al- 
ways— 

Q United? A -—generally through either the Mitsui 
representative or the Mitsubishi representative. 

BY MR. ANSBERRY: 

Q They were the largest firms? A They were the 

largest firms. 


s e e s 


CROSS EXAMINATION 


BY MR. LEVY: 

Q I would like to take up a few preliminary matters 
with you, Mr. Gerli, for the purpose of clarifying this 
alleged distinction between consular and commercial in- 
voices. 

Does this alleged distinction between commercial and 
consular invoices have any significance in respect of the 
assessment program? A Well, I think the significance is 
this: that where the silk was sold at a certain amount 
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per pound the breaking down of the dollar amount into 
its original components I believe will show the charge 
for the promotion, and I hear there is a lot of argument 
going on whether it was charged or whether it wasn’t 
charged. 

° e od e 

Q You were familiar, were you not, with the Japanese 
setup in respect of silk? You knew, did you not, how the 
Japanese silk industry was organized? A Generally, 
yes. 

Q Have you examined or seen Claims Branch Exhibit 
5, which consists of the English translation of the law 
establishing the Central Raw Silk Association of Japan 
and the exporters’ associations of Yokohama and Kobe? 
A No, I have not. 

Q I show you Claims Branch Exhibit No. 5 and 
ask you whether on the basis of your familiarity with 
the structure of the Japanese silk industry you have any 
knowledge to the contrary of the information contained 
in that exhibit (handing exhibit to witness). A I don’t 
know anything about this law. I never read it. This is 
the first time I have seen it. 

Q Did you know about the existence of the Central 
Raw Silk Association of Japan? A Yes. 

Q You were also familiar with the fact, were you 
not, that the Japanese Government exercised a consider- 
able amount of supervision and control over the Japanese 
silk industry? A Mostly when there was trouble. 

Q You were familiar with the fact, were you not, that 
the Central Raw Silk Association of Japan was a govern- 
mental decreed corporation? A I would say yes. 


BY MR. LEVY: 
Q The Guild was established on August 15, 1933; is 
that correct? A I guess that’s the date. 
|Q And the major portion of the original funds con- 
tributed to the Guild were contributed by Japanese 
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groups? A Well, the first amount of $25,000 was sup- 
plied by us, of which $13,000 was my own, and the $12,000 
' was $1,000 apiece from different American dealers. And 
we furnished the Japanese with that and said: “Here 
is something that is very important for you and you 
- ought to at least extract quite as much,” while there was 
' a@ visitor here from a commission headed by a Senator 
- Imai, and within two or three days after that they told 
us they would put up the $25,000 to match our twenty- 
five, and that launched the Guild. 

Q Now, from 1933 until 19387 you received various 
sums of money from Japan, did you not? A Yes, sir. 

Q And those sums of money were sent to you from 
the Central Raw Silk Association of Japan, were they 
_ not? A Well, they came through, mostly through 
Mitsui Company, I think. 

Q Did you have any knowledge of how that money 
was Taised in Japan? A No, sir. 

Q You have already testified that you understood 
that——- A Yes, I mean—— 

Q ——you assessed all levels. A If you were asking 
' my specific and precise knowledge, that I haven’t got. 
~ Q But you knew that it was assessed by allocation 
- in the various levels and segments of the Japanese silk 
industry from the growers, the reelers, the producers, 
the distributors, and the exporters? A So I under- 
stood. 

MR. ANSBERRY: What was the period we are dis- 
cussing? 

MR. LEVY: The period from the formation of the 
Silk Guild in 1933 up to the end of 1936. 

Q Did you know that this program was carried on 
under the jurisdiction of the Central Raw Silk Associa- 
tion of Japan? A I imagine it was. 

Q And you knew that the Central Raw Silk Associa- 
tion was the over-all governmentally decreed organiza- 
tion for the supervision of the silk industry in Japan? 
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A Well, I have to accept your statement on that, and 
perhaps it was. 

Q You have already testified that you knew that the 
Central Raw Silk Association of Japan was a govern- 
mentally decreed corporation. A I don’t know whether 
it was a governmentally decreed corporation or whether 
it was just a corporation which was under the super- 
vision of the ministry of agriculture and forestry. I— 
frankly, you make your own statement on the subject. I 
can’t dispute it anyway. 

HEARING EXAMINER KRESKY: He is asking 
you whether you knew, Mr. Gerli. Can you answer? 

THE WITNESS: I have no direct knowledge of it 
as to just exactly how it was constituted. 

BY MR. LEVY: 

Q For the purpose of refreshing your recollection in 
that connection, Mr. Gerli, I would like to read to you 
from Claims Branch Exhibit 3, which is a brief sub- 
mitted by your counsel. A Let us assume that it is. I 
am willing to accept the technical fact. 

Q I want to read a statement—— A I don’t know 
just how it was formed, how it functioned, under what 
superior rulings. I don’t know. 

'Q You had many dealings, did you not, with Count 
Matsudaira? A Oh, yes. I had correspondence with 
him. 

'Q What was his office in the Raw Silk Association of 
Japan? A He was president. 

Q He was president? A Yes. 

Q You reecived various remittances from the Central 
Raw Silk Association of Japan from the period 1933 to 
1937, did you not? A Yes. 

Q And is there any doubt about the fact that those 
remittances were made on a purely voluntary basis? 
Were the Japanese under any legal obligation to make 
those remittances? A No, no more legal than they 
would tell us they would give us so much money we 
would count on it, that was all. 





57 


HEARING EXAMINER KRESKY: Did the Guild 
- between 1933 and 1936 have any other source of income 
other than that? 

THE WITNESS: No, except a few dollars of normal 
fees or dues rates. 

HEARING EXAMINER KRESKY: In other words, 
_ importers here in the United States were not contributing 
to the Guild? 

THE WITNESS: No, sir. 

HEARING EXAMINER KRESKY: The Guild cam- 
paign was carried on exclusively by contributions from 
the Japanese exporters? 

THE WITNESS: That’s right, sir. Not by the Japa- 
nese exporters; by the money that came from Japan— 

the Japanese silk industry. 

- HEARING EXAMINER KRESKY: Instead of char- 
- acterizing it as an agency, I would think it well to ask 
him pointblank the question as to what was the relation- 
_ ship of the Guild to the silk industry of Japan, and under 
' what circumstances, for instance, was the Jap silk in- 
- dustry making contributions to the Guild, and let him 
develop the facts and then we can interpret them as 
to whether it was an agency. 
BY MR. LEVY: 

' QQ Did the Central Raw Silk Association send you 
' any funds in the year 19337 A Yes. I don’t want to 
appear here in any contradictory situation. Now, we 
received funds sometimes though most of the time from 
Mitsui during that period didn’t we? Mitsui was the 
transmitting agent. 

MR. LEVY: Mr. Examiner, I think we will make a 
lot more progress, and Mr. Gerli will have an oppor- 
tunity to make a full explanation on redirect of any 
matters that he wants to explain, but I feel that we can 
only make progress in this hearing if I can have direct 
answers to these questions. 
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MR. ANSBERRY: ‘You should ask direct questions. 

HEARING EXAMINER KRESKY: You respond to 
the questions, Mr. Gerli, as propounded to you by Mr. 
Levy. 

THE WITNESS: ‘Yes, we received some money from 
the Central Raw Silk Association of Japan. 

BY MR. LEVY: 

Q How much did you receive? A I don’t know. The 
records will have to speak for themselves. 

Q In your original notice of claim you stated that in 
April 1934 the International Silk Guild was advised that 
the Central Raw Silk Association of Japan had appropri- 
ated 800,000 yen or approximately $240,000 to the Inter- 
national Silk Guild to assist in carrying on its program 
in the United States. Is that a correct statement? A I 
would say so, yes. Is that part of the record? 

Q I am reading from your original notice of claim. 
A Oh, original notice. Well, yes, I would say so. 


Q So that in the years 1933 through 1936 you re- 
ceived approximately 800,000 yen from the Central Raw 
Suk Association of Japan? A Yes. 


-Q You were president of the International Silk Guild 
during this period? A Yes. 

Q Isn’t it a fact that these sums were remitted to 
you for promotional activities in the United States? A 
Sure, they were remitted to us, and they knew we were 
going to spend them for promotional activities. Whether 
the thing originates here or there, the effect is the same. 

° e e e 

Q Were these funds remitted under any contract obli- 
gation? A No, sir. 

Q In other words, the Japanese had no legal obliga- 
tion to remit this money? A No, sir; it was purely 


voluntary. 
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Q What did you do with these funds when you got 


‘eset A Buk them, ax the tank, 


Q Did you carry on promotional activities designed 


- to promote the use of silk in the United States? A Yes, 


sir. 

Q Were you aware of the fact that the Central Raw 
Silk Association had decided in 1933 upon a three-year 
program of silk promotion in the United States? A 
No, sir. 

Q Did you know whether or not the Central Raw Silk 
Association of Japan was also sending funds to the Inter- 
national Silk Committee in France for similar purposes? 


' A Not at that time, because, as a matter of fact, we made 


' @ remittance ourselves, didn’t we, out of funds which we 
- received directly? May I ask Mr. Jenkins: Mr. Jenkins, 


did we remit $30,000 ourselves to the French? 


Q Now, you received approximately $240,000 per year 
during the period 1933 to 1936 from the Central Raw 
Silk Association of Japan, did you not? A Yes, ap- 
proximately. 

Q And the Japanese were under no legal obligation 
to make any such remittance? A No, sir. 

Q It was purely voluntary? A ‘Yes. 

Q And the Guild utilized such funds for promotional 
activities on behalf of silk? A Yes, sir. 

Q When did you find out that the Japanese intended 


' this to be a three-year program, that is, from 1933 to 
19367 


MR. ANSBERRY: I object. He has already testified 


he didn’t know that. 


Q I would like to read to you from a statement in 


| your original notice of claim and ask you if it is correct: 


“Tt subsequently developed that the Central Raw Silk 
Association intended this to be a subscription of ap- 


7 proximately $240,000 annually for the years 1934, 1935, 
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and 1936, with no provision for its continuance there- 
after.” 

When did you find that out? 

A Oh, I think it could probably be put this way: that 
that is what we wanted them to do and that is what we 
suggested to them, and that is what they most likely told 
us they would try to do. I would like to look up the 
exact records if we have them here to testify just what 
we received during that period. You say two hundred 
forty. One thing you must remember: I had other duties 
besides International Silk Guild, and besides, going into 
an extremely lot of details, I just can’t testify to a lot 
of things because they were outside of my direct knowl- 
edge, you see. Matters of general policy, the question 
of approval of certain budgets or of such campaigns, 
any intended campaigns—but beyond that there was an 
executive vice-president who was running the day to day 
activities of the Guild. So much as I would like to be 


able to be specific, I am sorry that I cannot be, unnless 
you show me a record which states so, and I am perfectly 
willing to accept it. The more you can submit to me on 
the basis of our actual official records, the easier it would 
be for me to comply. 


Q In September 1948 did you receive a letter from 
Mr. Wakimoto enclosing a copy of a SCAP report? A 
What he thought was a SCAP report. Whatever it is. 

Q I asked you if you received a letter enclosing a 
copy of a SCAP report. A Yes. And I would like to 
say this at this time: If you have a record, an official 
report from SCAP, you have no business to bring that 
private correspondence in with my agent in Japan. 

HEARING EXAMINER KRESKY: We will refrain 
from any comment, Mr. Gerli. Respond to the question. 

THE WITNESS: I am sorry. I think it is a nasty 
thing to do, when there is an official record which they 
have been able to get directly from official sources. Why 
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go back to a poor devil who is making a living by being 
my agent. 
e e e e 
BY MR. LEVY: 

Q Mr. Gerli, when did you first find out that the 
Central Raw Silk Association intended to terminate the 
remittance in 19367 A Well, we were advised by the 
' Japanese importers here that the voluntary subscriptions 
would cease and that we would receive no further 
moneys. 

Q You were advised that the subscriptions would 
cease, were you not? A ‘Yes. 

Q Do you recall precisely when that was? A No, 
sir. 

Q Was it prior to the time that you went to Japan? 

A Yes, sir. I think I have stated that it was a portion 
of 1935 or the beginning of 1936. 

Q You didn’t get this information in 1935, did you? 

A Yes. 
' Q You got this information in 19357 A Yes, sir. 

Q But you received remittances in 1936, did you not? 
A Yes. 

Q On a voluntary basis? A Yes. 

Q You went to Japan and you left the United States 
on February 28, 1936; is that correct? A My recollec- 
tion is—— 

Q That is what you said in the minutes. A It could 
have been February 28, yes. I am trying to tax my 
recollection and attach it to certain events in Japan 
and figure the time element, but I remember now we went 
to the Pacific Coast and stayed a few days there and 

then went the long way to Japan. It could be. 
~  Q When you went to Japan were your expenses paid 

by the International Sik Guild? A No, sir. 


Q They were paid by you personally, were they not? 
A Yes. 





62 


Q And you had personal business in Japan when 
you went there? A I was a dealer and importer in 
New York. You might call it personal business, yes. 

Q Prior to your going to Japan on February 28, 1936, 
did you request authorization from the board of directors 
of the International Silk Guild to effect a contract with 
the Japanese in Japan? A I don’t recollect whether I 
requested particular authorization in the shape of a reso- 
lution, but I believe you have the minutes which will 
show whether I did or not. 

Q The minutes show you did not make any request 
for authorization to enter into any contract. A I stand 
by the minutes. 

Q Now, there were importers in New York, were there 
not, who were not members of the International Silk 
Guild? Is that a correct statement? A I think there 
were some small importers, yes. 

Q Prior to your going to Japan in February, 1936, 
did you request any authorization from such importers 
to enter into a contract with the Japanese in Japan? A 
No, sir. 

Q Now, you left for Japan on February 28, 1936; is 
that correct? A Yes. 

Q And your first contact was with the Yokohama Raw 
Silk Export Association at Yokohama, was it not? A 
Yokohama and Kobe. 

Q I said, your first contact with them was Yoko- 
hama, was it not? A In Yokohama, yes. 

Q Your first stop was there? A Yes. 

Q Yokohama? A That is correct. 

Q And in Yokohama you addressed the Yokohama 
Raw Silk Association? A And Kobe. 

'Q I said, in Yokohama. A And Kobe. 

Q Yokohama and Kobe, both? 

MR. ANSBERRY: The Kobe people were there, too. 

BY MR. LEVY: 
‘Q And both of these associations were member asso- 
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| ciations of the Raw Silk Association of Japan, were they 


not? A So I understand, yes. 
Q And you then suggested to these exporter associa- 


_ tions that the problem of raising funds to promote the 
. export of silk to the United States might be solved by a 


| change in the method of securing such funds, did you 


not? A Yes, sir. 


Q Now, you then went to Tokyo, did you not? A 
Yes, sir. 

Q And you met there with the Central Raw Silk As- 
sociation of Japan? A No. My recollection is that I 
did not go to Tokyo until after I came back from China. 
I went to Kobe where the Kobe people gave me a dinner, 
and then went on from Kobe to China and then returned 
again. 

Q But on April 6th—— A Wait a moment—wait a 
moment, sir. (Short pause.) 

I went from Kobe and there caught the same steamer; 
in ther words my first stop in Japan was a comparatively 
short one. I didn’t go to Tokyo then. I went on from 


' Yokohama to Kobe and met there the Kobe people and 


then caught the same steamer which I had left in Yoko- 


- hama and which in the meantime had gone down the 


Inland Sea and to Kobe; and I went on to China, from 


_ there. And the Japanese in the meantime were going 
_ to arrange a program for my return which included a 
' reception and speak which I was to make at the central 


office of Raw Silk Association, a meeting. 
Q You made a speech before the Central Raw Silk 
Association of Japan in Tokyo on April 6, 1936, did you 


not? A I think that is right, yes. 


Q Did you state in that speech, “I am a messenger 
come without credentials”? A Yes. 

MR. ANSBERRY: Will you quote the full quotation, 
please? 
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BY MR. LEVY: 

Q “I am a messenger come without credentials except 
that many of you have known me for a long, long time 
and many of you know that the name of my family and 
my house has traditionally for many generations been 
associated with silk,” period. A True. 

Q Now, was this alleged contract consummated be- 
fore you went to Japan? A In some respects, yes. 
There was an understanding here before I left. I testi- 
fied to that twice, I believe, in the course of the examina- 
tion, that my trip to Japan was essentially at the request 
of the Japanese importers here who for months had been 
communicating with their main offices in Japan and had 
told them the principles which I had suggested to them, 
about what we called here a self-imposed charge of 5 
yen a picul, which they were to add on the invoices and 
which we would pay for and in turn they were to trans- 
mit to us, and that was the nature of the understanding, 
in principle. 

Q I ask you again whether or not a contract was con- 
summated prior to your visit to Japan. A Well, I don’t 
know what to call a contract. In what respect? A written 
contract? No. 

Q Prior to your visit to Japan were the Japanese 
obligated to give or make any remittances of funds to 
the International Silk Guild? A Sure. 

Q Prior to your visit to Japan? A Sure. 

Q And when was that obligation arrived at? A In our 
conversations when we agreed that was the thing to do. 

Q And when was that? A During the latter part of 
1935 and the beginning of 1936. 

‘Q And these conversations were entirely with the local 
people, local Japanese silk houses in New York? A Ex- 
actly, yes, sir. 

Q Didn’t you state to the executive committee of the 
International Silk Guild after your return from Japan, 
you said that this proposal was favorably received but 
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‘that action regarding it undoubtedly would depend upon 


what the Japanese would decide to do with respect to 
the same matter? A Yes. 

Q Does that indicate there was no contract prior to 
your visit to Japan? A No, except—we were just fight- 


‘ing a little bit on points, then. I would not have gone 
to Japan were it not because—were there not a perfectly 


clear agreement on my part and on the part of the Japa- 
nese dealers over here; I would not have gone there had 
there been no assurance from them that what I was going 
to lay officially before them as a suggestion on our part 
had already been accepted by them in principle. 

Q I would like to read a statement from the minutes 
of the meeting of the International Silk Guild executive 
committee on March 30, 1936, and ask you if this re- 


-freshes your recollection. A March 30? 


Q March 30, 1936, while you were in Japan. A 
While I was away? 

Q Right. 

MR. ANSBERRY: Then if he was away, I don’t s see 


how that would refresh his recollection. 


MR, LEVY: I am asking him about reports prior to 


the time he left. 


BY MR. LEVY: 
Q “And Mr. Wakimoto said that while the representa- 
tives of Japanese importing houses in New York favored 
the plan and had expressed their opinions and recom- 


' mendations that any decision regarding the financing pro- 
- posed would have to be made by their head office in 


Japan.” A Well, that is consistent. 

Q With your claim of a contract—— A Yes. 
Q ——existing in this matter? A Certainly. You must 
be, you have got to, know the Japanese, you got to know 
them exactly, how they handle those things, you must be 
knowing that. 

Q In other words, you are willing to stand or fall on 
that as to whether a contract existed prior to your visit? 
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A No, I am not willing to stand or fall, like that. I am 
willing to stand or fall on both facts—there was an 
agreement here and they told me it was acceptable in 
Japan, that all it needed was my official presentation, 
my visit there; and on the fact it was accepted in 
Japan, they had the concurrence of the Japanese in 
Tokyo—and they were in both cases Japanese of the same 
houses—on the method I had proposed. 

Q I ask you again when this contract was consum- 
mated on which this claim is based; can you give a 
specific date? A No, I can not give a specific date; 
of course I can not give you that. 

Q Can you give an approximate date? A Yes; I have 
given it. 

Q What is the approximate date? A 1935 to 1936. 

Q You mean during a period of two years? A No, 
sir, I don’t say two years, just because I mention two 
years. 

Q Can you give me a month? A Well, it could be 
from November or December of 1935 to—insofar as New 
York was concerned—to January of 1936, any time during 
those three months, to the time I went to Japan and was 
advised by them the principle I suggested was acceptable 
and they would function under it; and so there was con- 
currence on both sides. 

Q Was there any record of such contract prior to your 
visit to Japan in the minutes of the International Guild? 
A I don’t know. I don’t think it makes any difference. 

Q I am not asking you whether you think it makes 
any difference. I am asking you whether you know. A 
Well, it makes no difference, from my standpoint. 

Q Again I ask you if any minutes in the records of 
the Guild exist in respect to a contract prior to your 
visit to Japan. A I don’t know; I don’t think so. 

Q Do you know whether or not the by-laws of the 
Guild at that time provided that no contract could be 
effected without the approval in writing of the Board of 
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the International Silk Guild?) A I don’t know. I don’t 
think I can tell sufficiently about anything like that, and 
I’m not provided with a copy. 


BY MR. LEVY: 

Q Do you recall, Mr. Gerli, whether there was any 
provision in the by-laws with respect to contracts being 
entered into by the Guild? A No, sir. 

Q In other words, to the best of your recollection 
there was no provision in the by-laws respecting con- 
tracts? A No. I think they had the usual provisions 
of corporate law defining words, the authorities of the 
officers, prescribing things regarding matters of procedure, 
corporate-wise, for elections, what the officers were to do, 
and how the executive committee was to function and how 
the Board was to function. 

But I think they were of a general nature. That is my 


recollection. I don’t think there was any specific reference 
to any contractual matters, like the factor of having to 
be approved—and I don’t think that such things, generally 
speaking, are to be found in by-laws. 


Q Mr. Gerli, under the terms of this alleged contract, 
was the International Silk Guild a party to the contract? 
A Of course it was. 

Q It was a party? A Certainly. 

Q And who were the other parties to the contract? 
A The exporters in Japan and the importers in New 
York. 

Q Was the Central Raw Silk Association of Japan a 
party? A Not to my knowledge. 

Q Was the exporters’ association of Yokohama and 
Kobe a party? A Yes (indicated by nod of head). 

Q When you were in Japan you dealt with the ex- 
porters’ association of Yokohama and Kobe, did you not? 
A Well, I dealt with the individuals who met under the 
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auspices of the exporters’ association. I mean, the ex- 
porters’ association was all the exporters in Japan. I 
mean, they were all there—we were there as a group of 
individuals, I mean I spoke to them as individuals, I could 
not speak to a corporate entity. 

Q Did you have conversations with Count Matsudaira, 
the president of the Central Raw Silk Association of 
Japan? A I think I had a conversation. I didn’t speak 
much Japanese, so our conversation was very official or 
officious, if you please—short words. 

Q Under the terms of this alleged contract the assess- 
ments were to be collected in Japan, were they not? A 
Yes, sir. 

Q And they were to be collected by the exporters’ 
associations of Yokohama and Kobe, were they not? A 
They were to be collected by the associations, but where 
they were to be collected—— 

Q I didn’t ask you where they would be collected; but 
they were collected by them in Yokohama and Kobe? A 
I can’t say. 

Q Don’t you know? A [can’t say, sir, no. 

At this point I would like to ask you to identify excerpts 
from the minutes of the Guild which were furnished me 
by your counsel. A Yes, sir. Which? All of them? 

Q I would like to offer them in evidence. A You 
mean the whole thing or you want certain remarks here? 

MR. LEVY: I would like to offer all these things. 

MR. ANSBERRY: No objection. 

HEARING EXAMINER KRESKY: It will be marked 
and received in evidence as Claims Branch Exhibit 16. 

(The document referred to was marked as Claims 
Branch Exhibit No. 16, and received in evidence.) 

BY MR. LEVY: 

'Q Now, on August 15, 1938, did not the International 
Silk Guild pass a resolution, a copy of which I show you 
from your original notice of claim? <A Yes, sir. (After 
examining document.) Yes, sir. 


4) 
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Q And doesn’t that resolution state: 

“Said assessments to be collected at the source as a 
matter of convenience by the raw silk exporters’ associa- 
tions of Yokohama and Kobe”? A Yes, sir. Let’s see, 
‘wait a minute. (After examining document.) Yes, sir. 

Q Do you wish to modify your previous statement in 
respect to who collected the assessments in Japan? A 
No, sir, but I would like to explain it. 

Q Is it not a fact that the assessments were collected 
by the associations? A I just want to explain—— 


HEARING EXAMINER KRESKY: Suppose we per- 
mit him to explain it so the record will note it at this 
point. What is your explanation? 

THE WITNESS: I believe I have already testified 
' that the method which the Japanese exporters adopted 
'in Japan for the remittances to us was something over 
' which I had no control and which I did not pretend to 
advise them on, because we were in a foreign country 
and I didn’t know what the rules and regulations were, 
' and it was entirely up to them to devise their own assess- 

ment. 
' Now, as to the ways and means developed, whether 
' they were to collect the money and credit it to their local 
Chamber or their local association—why, that was per- 
' fectly all right with me, I had no objection to that. They 
' could have used any association, could have used the 
general Chambers of Commerce. 

But they had a Yokohama and Kobe association, and I 
think it was logical to do it that way. We had cognizance 
' they were using those associations for the purposes of 
' the agreement we entered into and our resolution which 
was referred to, that simply referred to the facts of the 
matter, not as to the manner of collection, but the manner 
in which they were to do this job of remittances. 

BY MR. LEVY: 
Q Were you familiar with the resolutions of the ex- 
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porters’ associations of Yokohama and Kobe? A No, 
sir. 

Q And the Central Raw Silk Association with respect 
to this fund? A No, sir. 

Q When did you first find out about these resolutions? 
A I didn’t find out about the resolutions at all. I mean, 
I found out by the manner in which the remittances were 
made. 

Q Weren’t you sent a copy of these resolutions, Mr. 
Gerli? A There might have been a copy. I don’t recol- 
lect it particularly. 

Q Well, for the purpose of refreshing your recollec- 
tion, I would like to read from the minutes. A I will 
state this, Mr. Levy, even if you did read it and I recol- 
lected word for word, it still wouldn’t make any difference. 

Q I am merely asking, Mr. Gerli, whether you had 
knowledge of those resolutions A I suppose I acquired 
the knowledge as we went along; essentially by the per- 
formance. Ae 

Q Weren’t you advised of the fact that the Yokohama 
and Kobe exporters’ associations and the Central Raw 
Silk Association had adopted these resolutions? A We 
probably were. 

se e e eS 

Q I would like to ask you A Mr. Levy, I think 
I can cover all of this, if you will permit me, and then 
you can say “no,” and have it stricken, I don’t care. 

‘But I would like to say this, and I think I have alluded 
to it already: The manner that the Japanese adopted in 
Japan because of the local situation, local conditions, 
or governmental rulings, if you please, was frankly im- 
material to us in New York. It was their privilege to do 
so if they chose to do it. But that is the answer I am 
going to give you all the way through. 

Q You mean whether or not the Japanese accepted 
& contract is immaterial? A Look, reverse the situation, 
reverse the situation. America is the big producing coun- 
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' try and Japan is the big consuming country, and Japan 


is one of our customers, but they do them like this in 


| Japan—well, like I say, reverse the situation. 


Here in America we don’t have to come down to Wash- 


' ington and ask the Department of Agriculture and the 
| Department of Commerce of the Department of Forestry 


or others, because of the liberty with which business is 


' permitted here. But over there, everything is in a re- 


verse condition. Over here, we just meet with ourselves 


' and we say, “Yes,” that’s all there is to it. 


But in Japan, I know you realize that it was to a 


| large extent a totalitarian country, and they had their 
' government into all of these things, and I couldn’t expect 


to accomplish anything with those people if I didn’t rec- 


' ognize they had to do certain things locally which were 


necessary for them to do if we could depend on them 
to carry out their agreements through. If they hadn’t 
done those things they never would be able to carry 


' through the agreement, and for a long time they carried 
| throngh the agreements and we got the moneys almost 
_ to the penny that were what they agreed upon. Now, 
| whether they did it through associations and if they did 
' it through some top-flight agency or association or some- 


thing that functioned through the machinery of their 
agriculture ministry and their forestry ministry and that 
functions under the fiat of the Bank of Japan, I don’t 


' know. I assume so by reason of some of the things we 


had to do from time to time. 
And so we had to help them in Japan, the ones here 


' would come and say, “Please be reasonable, you got to do 


those things and you got to cooperate otherwise you 


_ won’t get to first base on these things,” and of course 
. we tried to be suppliant and we had to do and did a 
' lot of these things they requested us to do. 


Now, it is a pity you have to take those things and 


throw them back in my face. Sure, it looks foolish, and 
| to some extent it would have been very, very smart if 
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we handled this whole thing on a very precise, legalistic 
basis, with a written agreement and so on, all very legal 
from the viewpoint over here. 

But, as I said before, my principal business was raw 
silk. I was a manufacturer and I was on a lot of large 
Boards and I was a very busy man, and the Guild was 
one of my activities but it was all tied up with my many 
other activities, and I gave it all the time I could, but I 
didn’t give it all of my time. 

But generally speaking, we were neighborly with these 
people, we would have them to dinner or lunch depending 
on the lenth of time we expected for our discussion, and 
that is the way the thing was done. 

Now, with that statement, I would very much appreciate 
it, Mr. Levy, very much, if you would just not force me 
to continue to have to repeat that—because that is all 
I could say to you, understand? 

Q Well, what I wanted to know, Mr. Gerli, was 
whether or not you had been advised of the resolutions 
adopted by the Central Raw Silk Association of Japan 
and the exporters’ associations of Yokohama and Kobe. 
A Well, I think there must have been some references; 
that, frankly, I don’t remember, reading the exact reso- 
lutions. 

Q For the purpose of refreshing your recollection, I 
would like to read a statement from the minutes of 
November 29, 1938, page 15: 

“The President then read in full the translation which 
had been furnished the Guild of the resolution adopted 
by the Raw Silk”—pardon me (addressing Mr. Ansberry), 
that is not in that book, these minutes were furnished 
me by Mr. Jenkins. 

“The President then read in full the translation which 
had been furnished the Guild of the resolution adopted 
by the Raw Silk Export Associations of Yokohama and 
Kobe and affirmed by the Central Raw Silk Association 
of Japan at its Seventh Special Meeting held June 22, 
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1936, calling the Comimttee’s particular attention to sub- 


‘paragraph B of paragraph 3, reading as follows: 


“That, the Central Raw Silk Association of Japan 


shall form a special committee which shall be entrusted 
with the power to outline the policy on the promotion 


and method of spending the fund. The Committee shall 
be comprised of five persons, in order to maintain a mini- 


‘mum number:—the Vice-president of the Central Raw 


Silk Association of Japan, another member of the same 
Association, and three representatives of the Exporters.’ ” 
Does that refresh your recollection as to whether you 
knew of these resolutions? A I really don’t remember, 
as I tell you; very honestly, I don’t. 
Q Do you recall this translation? A Is there any- 


‘thing else other than the reading there—what follows 


| 


that? 
Q This was the meeting at which you discussed the 


difficulties you were having, in which you reviewed the 


‘history of your difficulties with the Japanese. A In 


November, November 28, 1938? 

Q That is right. A And the purpose of that was to 
emphasize the fact that—what? 

Q Well, suppose I offer—— 

MR. ANSBERRY: That was November 29, 1938. 

MR. LEVY: Suppose I offer these minutes in evi- 
dence. 

@ e e e 
BY MR. LEVY: 
Q After your return from Japan, Mr. Gerli, the by- 


laws of the Guild were amended on or about July 10, 
' 1936, were they not? A If your record shows that, I 


will say “yes.” 
Q And do you recall that a provision was added to 
_ the articles of the by-laws relating to funds, membership 


fees and dues? A Not unless I read it. 


Q I show you Claims Branch Exhibit No. 2 containing 


_ the by-laws of the Guild as amended July 10, 1936, and 
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adopted December 30, 1941, and ask you whether or 
not—— A Wait a minute, as adopted 1941? 
Q As adopted July 10, 1936. A Oh 


*s e e s 


Q And I ask you whether a new Section 2 was added 
to article 8 entitled “Funds.” 

MR. ANSBERRY: When? 

BY MR. LEVY: 

Q July 10, 1936. A Well, I would have to compare 
it with the original to see whether it was or not. 

Q Well, do you recall whether or not this was adopted? 
A No. I have no recollection specifically as to that but 
if you tell me the by-laws which were adopted. 

Q These are the by-laws of July 10, 1936, furnished 
by the Guild (exhibiting document). A Well, very well, 
then, the reference to “Funds”—was there a particular 
question you want to raise? 

‘Q Isn’t it a fact that section 2 of article 8 is entitled 
“voluntary contributions? A Yes. 

Q And doesn’t that section read: 

“The corporation may secure funds in addition to those 
provided for in section 1 hereof by a voluntary contribu- 
tion from members or from persons, firms, corporations, 
associations who”—slant—“wish to benefit from the activi- 
ties or from some particular activity of this corporation.” 
A Yes. 

Q Now, when was this assessment program of funds 
derived from the export tax to go into effect? A On 
January 1, 1937. 

Q And what was the date fixed for its termination? 
A I don’t think there was a specific date fixed for 
termination. 

Q In other words, there was no time fixed for the 
termination of the contract? A It was voluntary on the 
part of the importers here and it was voluntary on the 
part of the exporters there, and as long as they wanted 
to carry on it would carry on. If we would decide here 
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‘we didn’t want to carry on, we would have advised them 
of the fact and asked them to discontinue. There was no 
definite date of termination. 

Q Now, at the meeting of the executive committee of 
the Guild on September 3, 1936, didn’t you request advice 
. from the Central Raw Silk Association of Japan as to 
_the method adopted for the administration of the assess- 
ment fund? 

MR. ANSBERRY: When was that? 

MR. LEVY: September 3, 1936, at the meeting of 
the Guild. 

THE WITNESS: Would you mind letting me see 
what—— 

MR. LEVY: Certainly. 

(Short pause.) 

MR. LEVY: Oh, I am sorry. Let’s refer to the min- 
utes of November 23, 1936. 

BY MR. LEVY: 

Q Didn’t you advise that no official communication had 
_ yet been received from the Central Raw Silk Association 
of Japan regarding the details of the assessment plan, 
_and that it was important that the Guild be informed 
officially of the provisions of this plan as finally deter- 
mined so that it could proceed with the formulation of 
this program? 

MR. ANSBERRY: What page? 

THE WITNESS: Page 5. 

MR. LEVY: 5. 

THE WITNESS: Yes. 

BY MR. LEVY: 

Q And wasn’t it agreed after further discussion that 
Mr. Wakimoto would send a cablegram to the Central 
Raw Silk Association requesting such a communication 
| at the very earliest possible time? A Yes, but there 
again I say that that was because the Japanese wanted 
it done that way. When I say “the Japanese,” I mean 
Japanese members of the Guild in New York. 
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Q Now, Mr. Gerli, you heard Mr. Moss testify this 
morning that of the total number of bales of silk ex- 
ported by Asahi in Japan during the period from May 1, 
1940 until silk exports terminated, that Asahi in New 
York received 30,300 bales. Is that correct. A I heard 
his say that, yes, sir. 

Q Do you have any information in respect of the 
proportion of bales of silk exported by Japanese parent 
companies and bales of silk imported by their branches 
and affiliates in New York? A I have no actual knowl- 
edge, no, sir. 

Q Can you tell me whether the major portion of the 
silk exported was consigned to the Japanese silk houses 
in New York? A Well, the Japanese silk houses rep- 
resented probably 70 percent of all the trading and deal- 
ings in silk in America—two-thirds, anyhow; so that ob- 
viously they must have been the recipients of at least 
that much from their principal offices in Japan. 


Q You have received a letter from Count Matsudaira, 
the president of the Central Raw Silk Association of 
Japan dated December 24, 1937, have you not? 

MR. ANSBERRY: That is a letter made part of the 
minutes, is it not? 

MR. LEVY: That is the letter, yes. 

THE WITNESS: You referred to that letter, didn’t 
you? (Exhiibting document.) Yes, that is the one, that 
you just had reference to, yes. 

BY MR. LEVY: 

Q Now, this letter informed you, did it not, that the 
Central Raw Silk Association of Japan had appropriated 
a specific amount of money for the coming fiscal year? 
A Yes. 


Q Now, you wrote, you answered that letter in a letter 
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from you to Count Matsudaira dated January 25, 1938, 
did you not? A Yes. 

Q And in that letter you protested the Japanese posi- 
' tion that the fund was under their sole direction and 
' control to be appropriated as they saw fit, did you not? 
A Yes, sir. 

e e e e 

Q And did you not state in this letter of January 25, 
1938, “I would very much appreciate a final and definite 
confirmation of this procedure,” with the words “final 
and definite” underlined? A Procedure as to what? 
' QQ As to the program that was understood by the 
' Guild. A Yes, but here again, if I may be permitted, 
' here again we are back to that same point which I just 
' was trying to make from the very beginning, we wanted 
' to give attention to collaborating with the Japanese in 
' the conditions which they had to meet in Japan, and if 
' the arrangements were that they were collecting these 
funds and were going to remit to us from the Central 
| in Japan, of course, we had to have some correspondence 
with Central office in Japan. 


BY MR. LEVY: 
Q I want to ask you—— A _ But you will find that 


pretty much all through the records of the Guild and 
correspondence and so on. We just simply had to do 
that if we were going to have them carry through the 
programs we initiated, and if we had certain differences, 
then I had to write a letter to somebody else about it, 
who might want to interpret a certain thing differently 
or had done that, but I couldn’t put any different inter- 
pretation than the one I had from the very beginning, 
sir, with these people, and—— 

Q Well, now, I just wanted to ask one simple ques- 
tion, sir. A Well, yes—unfortunately, my answers must 
be explained. 
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Q Now, did you ever receive any final and definite 
confirmation as requested from the Raw Silk Association 
of Japan with respect to understandings on the alleged 
contract? A I don’t know what you mean by that. 

Q Well, in this letter you told Count Matsudaira in 
effect that the Japanese construction under which the 
Japanese controlled in their sole discretion the use of 
the export tax or assessment funds was wrong in your 
opinion and in your opinion belongs to the Guild, and 
you requested final, definite confirmation of that. A Yes. 

‘Q Did you ever get that final, definite confirmation 
in reply to your request? A I don’t remember. 


BY MR. LEVY: 

Q At the meeting of the executive committee on No- 
vember 29, 1938, I would like to ask you if at that time 
you made a statement referrring to this letter that you 
had received from Count Matsudaira dated December 24, 
1937, in which you said: 

. that this letter indicated that the Central Raw 
Silk Association had appropriated”—and the word “ap- 
propriated is underlined—“a given amount for the Guild’s 
use during the stated fiscal period; that he had not been 
able to reconcile this action with his understanding of 
the operation of the assessment plan”—is that right? A 
Yes. 

'Q Didn’t you also at that meeting summarize the basic 
differences between yourself and the Japanese? A 
Maybe I did. 

Q Didn’t you summarize that basic difference as fol- 
lows: 

“(1) whether the assessments collected on the raw silk 
exported to the United States constituted a fund which, 
barring governmental action with respect to the exporta- 
tion of funds from Japan, was to be forwarded to the 
Guild regularly in dollars monthly; or (2) whether the 
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assessment plan represented merely a change in the 
method of raising a fund in Japan for the purposes of 
silk promotion and whether the assessments on the silk 
exported to the United States were merely part of this 
promotion fund which the Special Committee of the Cen- 
tral Raw Silk Association, charged with administering 
the fund, might allocate to the Guild or allocate other- 
wise within its discretion.” 

Now, didn’t the former represent the Guild’s concep- 
tion and the latter the Japanese conception of the pro- 
gram? A Well, it was evident that there had devel- 
oped in Japan this department, this Central Raw Silk 
Association in Japan, that was a sort of a department 
of their type where they felt—whereas we might have 
considered them as purely an agency for the individual 
exporters, still, it was evident that they were beginning 
to see this money rolling in and were beginning to feel 
that they had certain prerogatives. 

Well, now, to the extent that we could accept a reason- 
able interpretation of their own on their part, we tried 
to fall in line; but it was evident at that time that the 
thing was becoming unbearable and we thought we had 
a right to point that out to the members of the board 
and of the executive committee. 

Q Did you at that time suggest that you as an indi- 
vidual importer would terminate the payment of any 
assessment charged if the Japanese failed to continue 
the remittances? A Oh, I think right through there was 
no reason paying that assessment if we—— 

Q And weren’t you advised by Mr. Wakimoto that the 
assessments were required by Japanese law? A No, I 
don’t recall anything like that. May I add this, Mr. 
Levy-— 

Q I am going to refresh your recollection in a few 
minutes. A Well, I say I want to say this to you, it 
could very well be it still falls in line, my explanation 
to you, it could very well be that I would do certain 
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things locally because the government authorizes that, 
than if you permit or release or call it what you please— 
it is entirely possible—all of that leaves me cold, it is 
stilli—— 

Q The only point I wanted to make is: You were in- 
formed, were you not, by Mr. Wakimoto that the export 
tax was required to be collected as a matter of Japanese 
law, were you not? A Yes, but merely as a part of our 
original scheme or original understanding with the ex- 
porters. There must have been, if that is the case, there 
must have been some connection in their situations which 
required the exporters to make such an agreement—but 
you have it subject to an official dictum of an official 
agency. 

Q Isn’t it true, Mr. Gerli, that any person that wanted 
to import silk from Japan had to pay the price for that 
silk and that the price for that silk included any assess- 
ment charge? A I stated that if they collected the as- 
sessment charge they had to put it in the price because 
it was a logical thing to do. 

Q Whether or not they were parties to any agreement 
with the Japanese? A Well, I don’t know if they did 
it with other countries. I know what they did with us. 

Q Isn’t it true every American importer had to pay 
the purchase price of the silk? A Why, yes. Yes, I 
think he had to. 

Q And the assessment was included as part of that 
purchase price? A Yes, but that was not the thing. 
The point was everybody had to do that to make it 
equitable. 

Q Whether or not an individual American importer 
was a party to this so-called contract, he had to pay the 
purchase price of the silk which included the assessment 
funds? 

MR. ANSBERRY: I think you have got three ques- 
tions in there at once; how about breaking it down into 
its components? 
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THE WITNESS: The matter never came up on @ 
' challenge basis that I know of, it was never challenged. 
_ I never know of any importer that objected to the plan, 
- they all accepted it, so it is purely theoretical what would 
have happened if somebody had said, “No, we will not 
pay it any more.” 
BY MR. LEVY: 

Q You just testified—— A But we threatened them. 

Q You threatened them? A Yes, sure, threatened. 

Q And you informed Wakimoto and he told you you 
would get no silk from Japan if—— A I beg your 
pardon, sir, Wakimoto never told me anything of that 
kind. If we wanted silk, we would have to pay the assess- 
ment—I recall nothing of the kind. 


Q Iam reading from the minutes of October 6, 1938, 
which are in evidence, on page 7, and ask you whether 
this is a correct statement of what transpired at the 
session : 

“Mr. A. D. Walker asked whether the assessments of 
5 yen per bale on all silk exported from Japan to the 
United States were being collected in Japan—whether the 
fund was actual or imaginary. 

“Mr. Wakimoto replied that the assessments had been 
and were being collected in Japan—that under the Rules 
and Regulations governing them they could be stopped 
or suspended only after six months’ notice.” A So? 

Q Is that a correct statement? A Yes, but I don’t 
see anything but Mr. Walker making an inquiry, and he 
didn’t make the inquiry nor did Mr. Wakimoto say some- 
thing in his answer—there is no involvement involved in 
his answer, they simply say they agreed to do it for at 
least six months after notice was given—by whom? 


Q Now, I am quoting from the minutes of May 13, 
1938 : 
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“The President said, further, that he had instructed 
the sources of supply of E. Gerli & Co., Inc. in Japan to 
stop the payment of the five yen per bale levy on ship- 
ments to his firm because he did not wish to continue 
these payments for the purpose of aiding in the accumu- 
lation of a fund in yen in Japan if there was any question 
with respect to the fact that the fund created by that 
method was to be transmitted to the Guild in dollars 
regularly; and that he would like to know the position 
of the Japanese houses on the question of the payment 
of this levy. 

“Mr. Wakimoto stated that the Japanese firms had to 
pay the levy of five yen per bale on all raw silk exports 
as a matter of law; that it would require six months’ 
notice before these payments could be discontinued.” A 
Sure, fine, excellent; supports my case beautifully, I think. 

MR. LEVY: That is all. 


HOWARD N. DELLON 


was called as a witness on behalf of the Claims Branch 
and, having been first duly sworn by the Hearing Ex- 
aminer, was examined and testified as follows: 


DIRECT EXAMINATION 


BY MR. LEVY: 

Q What is your full name? A Howard N. Dellon, 
D-e-1-]-o-n. 

Q Are you employed as a records analyst by the 
Office of Alien Property, Department of Justice, at Ellis 
Island, New York? A I am. 

Q What is the nature of your duties? A I analyze 
and sort the records of various vested business enter- 
prises taken over by the APC. Those records are stored 
on Ellis Island. 

Q Do those records of the various vested business 
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enterprises taken over by the Alien Property Custodian 
- include the records of Asahi, New York? A They do. 
~  Q And were you requested to examine those records 
in respect of invoices covering shipments of silk from 
' Asahi, Japan to Asahi, New York during the period June 
1, 1940 through the termination of silk shipments? A 
That’s right. 

Q Approximately how many such invoices did you 

find? A About 850. 

-  Q Of the approximately 850 invoices that you found 
and examined, how many indicated a charge relating to 
@ campaign fund or assessment? A About 200 of them. 

HEARING EXAMINER KRESKY: How many was 
the total that you examined? 

THE WITNESS: About 850. 

HEARING EXAMINER KRESKY: About 850. And 
you say that— 

THE WITNESS: —200 of them— 

HEARING EXAMINER KRESKY: —contained an 
item— 

THE WITNESS: They actually had a charge for 
campaign fund. 

BY MR. LEVY: 

Q So that less than 25 per cent of the total of 850 
showed the campaign fund or assessment as a charge 
on the invoice; is that right? A That’s right. 

HEARING EXAMINER KRESKY: Those 850 in- 
voices that you examined were for what years? 

THE WITNESS: Well, they started in June of 1940, 
June 1, to be exact, and they ran through roughly the 
middle of July of ’41, which is about the terminal date 
for sulk shipments from Japan. 

MR. LEVY: That is all. 


CROSS EXAMINATION 
BY MR. ANSBERRY: 





84 


Q You say you found 850 invoices. Would you say 
that is all the invoices of Asahi? A They are all I 
found. 

Q They are all you found. You have no idea whether 
that is the complete record or not? A That I can’t 
tell you. 

Q I see. These were commercial invoices, were they 
not? A That’s right, yes. 

Q Are you familiar with the distinction between a 
commercial invoice and a consular invoice? A Well, I 
have seen them. 

Q You have seen consular invoices? A That’s right. 

Q In the Asahi files? A No. 

Q Not in the Asahi files? A No, I have seen them 
elsewhere. 

Q Have you looked through the Asahi files for con- 
sular invoices? A Yes. 

Q When? A_ I looked— 

Q Was it yesterday? A No, it wasn’t yesterday. I 
didn’t look at the files yesterday. 

Q When did you look for consular invoices? A In 
the first place, when the case was originally done we 
would check for them, and we at once did, and I checked 
for them again about two years ago, a year and a half 
ago, to be more accurate. 

Q You did it about a year and a half ago? A That’s 
right. 


s ° e e 


DIRECT EXAMINATION 


BY MR. ANSBERRY: 

Q Your full name, please. A R. D. Jenkins. 

Q And will you tell us about your becoming associated 
with the International Silk Guild, when it took place 
and what your capacity was. A I was named vice 
president of the International Silk Guild, Inc. in May 
of 1934, and my duties, commencing with that date, were 


a 
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‘and have been that of the officer of the Guild in active 
‘charge of the administration of its affairs. 

Q The Guild was founded in August 1933, so there 
is a period of about eight months of its life in which 
‘you have not been associated with it; is that right? 
At the beginning? A Yes. 

Q With respect to the by-laws of the International 
Silk Guild, you have furnished, have you not, a copy 
of the by-laws adopted in 1936, to the Claims Branch of 
the Office of Alien Property? 

' MR. LEVY: May I object to the form of the question. 
The by-laws were amended in 1936, not adopted in 1936. 
BY MR. ANSBERRY: 

Q Well, what is the fact with respect to the 1936 
dealings with the by-laws, Mr. Jenkins? A The by-laws 
of the Guild were amended in July of 1936. 

Q Were you in charge of that, or was someone else 

-in charge of that? A I was in charge. 

' Q The preparation of the drafts? A I was in charge 
of that. 

~  Q Do you still have in your possession a copy of the 
prior by-laws? A I do not. 

'  Q Would you explain how that happened? A Well, 

' I came into the Guild in 1934, and at that time there was a 

' set of by-laws there in the office. Whether or not those 

' by-laws had ever been formally adopted I don’t know at 

this moment. One of the things that I expect to do is 

to check the record to determine that. 

One of the first things that I was asked to do by the 
Executive Committee of the Guild was to prepare a set 
of by-laws for review and possible adoption. The first 
thing that I knew, I became so involved from the stand- 
' point of time with the preparations for promotion, the 
' necessity for which was very pressing, that I did not 
| give immediate attention to this matter of a revision of 
the by-laws. 

But as soon as I could get to it I did, and from an 
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exact standpoint as to time I don’t recall how long that 
took, but eventually I did assist in the preparation of 
by-laws which were adopted. 

'Q What became of that set of by-laws which you found 
in the records which you took over? A To my best recol- 
lection, I myself used those by-laws in the preparation 
of the draft that was adopted, and I made a good many 
pencil changes, pencil notations, and I believe that in 
certain instances I did some clipping and some pasting. 
Whether or not from that working copy a draft or a 
copy of the by-laws as they were was ever re-made, I 
don’t recall. 

As I explained to Mr. Levy when he discussed this 
matter of the by-laws first with me in New York, I had 
not seen what is now our Official by-laws book for a num- 
ber of years, to the best of my knowledge, not since our 
records were packed the first time when we gave up our 
offices in 1941, until Mr. Levy and I saw that book there 
simultaneously as to time. And I was a little astonished 
when I opened the book and found that our by-law rec- 
ord began with the July 1936 by-laws. 

Q They were revised and adopted at that time? A 
Were amended and adopted at that time. I told Mr. 
Levy that I didn’t know where the by-laws which preceded 
that date were, but that I would make a search. 

Q And you have testified that you worked on that 
copy of what appeared to be the original by-laws? A 
Yes. 

-Q Are you familiar with—do you recall the contents 
of those by-laws? A The original by-laws? 

Q Yes. A’ Well, in a general sort of way, yes. 

'Q How did they compare to the 1936 by-laws? A 
There may have been some minor changes, but as I re- 
call the situation, the reason why the by-laws were 
amended at that date was because of the fact that Mr. 
Hoffman, who was a venerable and well known figure 
in the silk trade, had been named treasurer of the Guild 
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a little time prior to that date, and it was decided that 
Mr. Hoffman should be compensated for his services. 

The by-laws which had been in effect prior to that date 
did not provide for compensation for the treasurer, the 
original conception of that office having been that the 
treasurer should be a non-salaried officer. And to the 
best of my knowledge the by-laws would not have been 
amended on that date at all if it had not been for that 
particular necessity. 

Q I see. A And further, to the best of my knowl- 
edge, although there may have been some minor changes 
that was the only change of any consequence that was 
made. 

Q I see. Now, turning to the question of this agree- 
ment concerning which Mr. Gerli testified yesterday, what 
was your connection with the formation of that plan or 
agreement? A Well, I had considerable to do with the 
formulation of the plan itself. 

We were confronted, in 1935, with what appeared to 
be the probability of having to close down the activities 
of the Guild entirely. 

Q Why was that? A Because the Japanese advised 
us—and when I say the Japanese I believe that I can 
safely include most of the Japanese in the New York 
market with whom I was in contact, and specifically 
I recall conversations with Mr. Egawa, who at that time 
was the ranking member of the Mitsubishi group in New 
York, and the more or less generally acknowledged 
spokesman for the entire Japanese group in New York, 
who told me that while the Japanese in Japan had fur- 
nished the Guild over a period of three years approxi- 


| mately $240,000 a year—although, as I recall, the money 
' Was not received in the precise total amount of $240,000 
_ each year—those payments or remittances would cease 


at the end of 1936; that his industry in Japan had no 
more funds, and that so far as Japan was concerned, the 


_ International Silk Guild was on its own after 1936. 


a. 
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Naturally enough, that created a pretty serious prob- 
lem, and our attitude with respect to that was, “All right, 
if that is the situation, that is too bad, but if the Japanese 
themselves cannot finance this program after 1936, we 
will. We will have to make arrangements whereby the 
funds to carry the work of the Guild on and to expand 
it. if possible, be obtained in this market.” 

And that situation was the whole motivation of the 
development of what came to be known as the assessment 
or the promotion charge plan. 

Q Isee. Now, prior to Mr. Gerli’s going to Japan in 
late February 1936, what conversations had you had, if 
any, with respect to the plan with Mr. Gerli? A I dis- 
cussed it with Mr. Gerli many times. 

Q Who originated the plan? A Well, Mr. Gerli said 
yesterday—I heard him say yesterday—that he did, and 
so far as I know, that is true. 

Q You had discussed it, I believe you just testified, 

with the Japanese? A Yes. With, I would say, prac- 
tically every Japanese in the New York market. 
I have in mind your admonition of yesterday to just stay 
away from argument and conclusions just as completely 
as I can, and I want to do so, but I do think that it is 
important to a clear understanding of this whole situa- 
tion to keep in mind two things: One, that the raw 
suk group in New York was a relatively small group 
numerically; further, that they were all closely associated 
one with the other in the conduct of their own private 
business. I venture to say that there were very few 
days when each member of that group didn’t talk to 
one or more of the others by telephone four or five 
different times. 

Furthermore, our relations with the Japanese at that 
time were very friendly, very cordial, and the Japanese, 
recognizing the obvious fact that the continuation of 
this program which, if I may say so with a proper 
measure of humility, was generally regarded at that 
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' time as successful, was just as important to their inter- 
ests as it was to our interests—and so far as I had 
' any reason to formulate an opinion as a result of their 
attitude and of my conversations with them and the 
various things that they said to me, they were just as 
anxious that the program of the Guild go forward as 
we were, if not more so. 

Q What was the status, then, of the agreement, as 
' you understand it, on the assessment plan when Mr. 
Gerli left for Japan? A Well, the status of the agree- 
ment at the time Mr. Gerli left for Japan was that every- 
body who was at all concerned with it was in complete 
- agreement with respect to the entire operation. As far 
- as I know, nobody had any reservations with respect to it. 
Q Now, upon Mr. Gerli’s return from Japan, what 
' ocurred with respect to the agreement, if anything? A 
' Mr. Gerli told me that the plan as he had presented it 
had been very well received, and had been accepted by 
the exporters in Japan, and that the only thing that re- 
| mained to be worked out was the ways and means by 
' which the collections could be made over there by the ex- 
_ porters, and the funds remitted to us; that that was some- 
thing that he had not attempted to get into over there 
because he knew perfectly well from his own experience 
' and had assumed, because of the fact that the develop- 
ment of the totalitarian state over there had become 
very rapid, that there were certain things that they 
would have to do to comply with local laws, local reg- 

ulations, and things of that sort. 
' And he said informally to me, “That is nothing for 


us to get into; that is their responsibility. My agree- 
ment is with the exporters who are the only people 
whom we can hold responsible in this matter. Let them 
work out the ways and means of collection.” 
Subsequently, Mr. Gerli, to my knowledge, discussed 
the matter informally with various members of the Japa- 
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nese group, and the Executive Committee met and Mr. 
Gerli reported what happened over there. 

And then, at that meeting—I have forgotten the exact 
date of the meeting, but Mr. Levy has the minutes—a 
question was raised by Mr. Wakimoto, I believe, as to 
whether or not it would be advisable to prepare a pro- 
gtam which he could discuss with the Japanese group in 
New ‘York, his own associates there, so that they could 
have some idea with regard to how what we hoped would 
be these increased funds were going to be spent. 

Q And you prepared a memorandum, did you not? A 
I prepared a memorandum. 

Q Which appears in these minutes which are in evi- 
dence? A JI think so; I think so. As I recall it, yes. 
And Mr. Wakimoto, who at that time was head of the 
Mitsui house and again in his own terms the acknowl- 
edged leader of the Japanese group there, met with the 
heads of the other houses, I assume, and then he told 
me that everybody was very happy about the whole thing 
now, that, “Each one of the Japanese feels now that he 
has had an opportunity,” as he expressed it, “to put his 
chop on this whole thing,” the Japanese chop being the 
little Japanese insignia that they use to stamp an agree- 
ment. 

Q As we use a seal? A I guess so. He said, “They 

all feel now that they have put their chop on the whole 
thing, that they have had a part in it and it is all set. 
And I suggest now”—TI think he and Mr. Gerli had some 
informal conversations with regard to it—“that we cable 
the exporters and say that everything is all right as far 
as we are concerned.” 
~Q Yes. A That is an approximate statement of 
what happened. 
Q Yes. Now, you were notified, then, by Mr. Waki- 
moto that the plan would be effective January 1, 1937, 
were you not? A Yes. Wakimoto was the man who 
conveyed that information to me. I recall that. 
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Q And now will you tell us about the period of opera- 
tion of the agreement. A Well, the agreement, as we 
_ had been advised, went into effect on the lst of January 
' of 1937, and the remittances for the month of January 
' came through on February 28, and the remittances were 
received regularly during 1937. 


Q Now, Mr. Jenkins, will you examine that. A This 
original? 

Q That original. That is an office memorandum pre- 
pared under your supervision, is it not? A It was 
prepared at my request, and as I recall it was pre- 
pared by Mr. Hoffman, the treasurer, if not by the 
bookkeeper in the offce. The date is December 9, 1941. 
_I wanted at that time a short and complete statement 
showing the remittances that we had received since the 
inception of the Guild, and this is it. I found it in my 

files. 
- Q Does that represent an accurate statement of the 

remittances received from Japan during the period of 
the plan? A Yes, I am sure that it does. I myself have 
never checked this back against our books, but I received 
_ the memorandum in the regular course of business and 

I assume, of course, it is accurate. 

- Q From your bookkeeper? A Either from the treas- 
' urer or from the bookkeeper. My belief is that it was 
from Mr. Hoffman, the treasurer. 

Q Is this list part of the records of the International 
Silk Guild? A Yes, that is where I found them. 


BY MR. ANSBERRY: 

Q Now, Mr. Jenkins, directing your attention to Ex- 
hibit H, the plan operated smoothly and you received 
regular sums of money during 1937, did you not? A 
' The only interruption in remittances occurred in the 
month of September, and at that time there was a delay 
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in the receipt of the remittance and we began to make 
some inquiries as to why, and the explanation which we 
received from the Japanese in New York was—and that 
wags our first intimation of it. It was a relatively short 
time after the Panay affair, as I recall it. The Japanese 
said that there was some indication of the fact that they 
were having a little trouble with regard to obtaining 
the permits necessary for the transfer of these funds. 
There was no question whatever, then or at any time, 
on the part of any of the Japanese with whom I dis- 
cussed this matter in New York as to whose money this 
was, none whatsoever. 

Q Now, how did you usually receive these remittances, 
Mr. Jenkins? A Well, they came in in various ways. 
Usually I would either get a letter from, again, the top of 
the little raw silk hierarchy in New York. Sometimes 
it would be the Mitsui man; sometimes it would be the 
Mitsubishi man, those two being the two ranking houses. 

MR. ANSBERRY: Just a moment, Mr. Jenkins. 

Will you mark this for identification as Claimant’s Ex- 
hibit L. 

(The document above referred to was marked for 
identification as Claimant’s Exhibit L.) 

MR. ANSBERRY: It is a letter purporting to be to 
Mr. Jenkins from Mitsui & Co. 

BY MR. ANSBERRY: 

Q Now, Mr. Jenkins, will you examine Exhibit L. 

Did you receive that letter? A ‘Yes. 


Q Is that typical of the way in which you received 
these remittances or some of them? A It is typical 
of the manner in which we were notified of the fact that 
we were going to receive the remittance. The letter says, 
“This remittance will be handled as heretofore, namely, 
as soon as we”—that is Mitsui—“receive notice from the 
Yokohama Specie Bank that they have received the 
above, we shall notify them to send the certificate of 
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_ deposit to you,” which was the way, during this particu- 
| lar period, these transfers were being made. 


Q Isee. A I don’t know whether any further elabo- 
ration of that is necessary. Just to nail this down, I 
never received any information from anybody with re- 
spect to remittances, except one of the leading import- 
ing houses in New York, which was a branch of the 
export house in Japan. We had all our dealings with 


them. 


Q Now, what was your understanding of the provi- 


' sions of the agreement? A Well, the agreement was 


very simple, that the exporters would collect and remit 
to the International Silk Guild X yen per bale on all 


. of the silk that they shipped from Japan to the United 
' States for use in the American market. 


And I might say with reference to that, that the only 
thought of anybody so far as I know who had a part 
in the formulation of that agreement prior to the time 
Mr. Gerli went to Japan, and certainly the only thought 
that I had in mind in connection with it, was that the 
only reason in the world why we would utilize the ex- 
porters to collect this money was because of the fact 
that all the silk that was coming into this market was 
coming through either the ports of Yokohama or Kobe, 
and certainly the fairest and the most certain way of 
collecting that money was to have them do it if they 
would, and they said they would, and so far as I was 
concerned, that settled it. 

Q Did the Guild have any means of checking on the 
accuracy of the remittances? A Yes. That matter came 
up in our early discussions, and I am sorry to say I 
didn’t have sense enough myself to see that very quickly. 
One of the points I raised with regard to it was, “All 
right, suppose the Japanese agree to do this. How are 
we going to know that they are sending us the amount 
of money that we should receive from them monthly?” 

Well, there was a very simple answer to that. Raw 
Silk Importers, which is, as this record now shows, the 
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statistical agency for the entire trade, maintained offi- 
cial records of all shipments from Japan received in this 
country. All we had to do was to check those records 
monthly against the yen rate that was in effect during 
that month, and it was a simple matter of mathematical 
computation. 

Q Was that done? A That was done regularly, and 
it was done by Mr. Hoffman of our office. Mr. Hoffman 
would go over there and, I assume, make whatever check 
of those records he thought was necessary in order to 
establish what we wanted to know. Then he would come 
back to me and say, “We have received for the prior 
month approximately the amount that we should have.” 

And I think it has been testified to here that it was a 
part of the original understanding that in all probability 
the Japanese would have to utilize some funds over there 
for handling charges and things of that sort, and so far 
as we were concerned our general feeling was that at 
any time those remittances came within 5 or 10 per cent 
of the total amount that we thought we should receive 
based on these records, that would be all right with us; 
we would accept that as a proper carrying out of the 
agreement. 

'Q Now, will you tell about the World’s fair incident 
which began in December ’37 and ran through 1938. A 
There is no objection if I refer to this record, is there? 

Q No, it is part of the record. A I would like to 
refer to it with respect to dates and things of that sort. 

Q Perhaps it would expedite things if I show you the 
letter—— A Well, I have that in mind generally. The 
only thing I was looking for was the date. 

-Q I show you now, from Claims Branch Exhibit 16, 
the letter of Count Matsudaira, dated December 24, 1937. 
A December 24, 1937, that is right. This incident fol- 
lowed what was the first interruption in the regularity 
of our receipt of these promotion charges, which occurred 
in September of 1937. 
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Q During 1937 they were calculated down to the 
penny, were they not? A Well, approximately. I don’t 
know whether I would say: 

Q I mean to say your remittances did come to odd 
sums like 29 cents on the end, and so on? A Yes, it is 
obvious from an inspection of this record that there was 
a careful calculation. I am not prepared to say that in 
every single instance those remittances—— 

Q I don’t say that Mr. Hoffman checked it, but I say 





,the remittances came through down to a penny sum. A 


Oh, yes. 


Q Now, did you have conversations with the Japanese 
in New York at about the time of this Matsudaira cor- 
respondence? A Oh, of course. 

Q Did there come a time when you talked to the 
Japanese translators of this Matsudaira correspondence 
and cables? A I am not sure with respect to that. 
With regard to the Matsudaira letter, I am not sure at 
the moment, and I would have to review this to—I don’t 
mean to be evasive, but I do want to be accurate. I 
think the Matsudaira letter came through to us in trans- 
lated form. I don’t think I ever saw the original of the 
Matsudaira letter in Japanese, but I certainly had a 
great deal of conversation with the various Japanese 
about that Matsudaira letter. 

Q Tell us about your conversations with the Japanese 
about the Matsudaira letter. A That raised some 
pretty clearly serious issues. Just as soon as what ap- 
peared to us to be the import of that Matsudaira letter 
became apparent, which was that without our knowledge, 
consent, or anything of the sort, the Japanese were uti- 
lizing what we regarded then as some of our funds. 
And when I say that I mean I did not know at that time 
that the Japanese in Japan had any other source of 
funds to provide for any of their operations, and my 
initial impression of that whole Matsudaira incident was 
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that they were utilizing some of our money for what we 
regarded as a perfectly useless expenditure in connec- 
tion with the New York and San Francisco World’s Fair. 

And of course we took exception to it. From our point 
of view they had absolutely no business whatever to do 
that. 

Q Now, will you come to what you were told by the 
Japanese about the reply of Count Matsudaira to Mr. 
Gerli’s letter of January 24. A Well, as the Gerli letter 
shows, and that is in the record, Mr. Gerli took very 
sharp exception to that action on the part of the Japa- 
nese. 

Q Yes, and there is a reply in the record there. A 
The reply from Count Matsudaira said in effect, “So 
sorry.” 

Q Yes. A “We won’t do it again.” 

Q That the record speaks for itself about. But did 
you have any conversations with any of the leading Japa- 
nese at that time about why Count Matsudaira had re- 
plied in that way? A I did. 

Q Well, will you tell us about that, please. A I 
myself wasn’t satisfied with that reply to Matsudaira, 
and I told the Japanese so, and Wakimoto in discussing 
the thing with me—and, to the best of my recollection 
a number of others did, too—said to me in effect, 
“Haven’t you dealt with the Japanese long enough to 
understand their mentality, to understand the way they 
do business? Count Matsudaira is a member of the no- 
bility in Japan. He is the head of the Central Raw Silk 
Association, and if Count Matsudaira were compelled to 
write a letter to Mr. Gerli saying that he had done some- 
thing or that the association had done something that 
they had absolutely no business to do, he would have to 
resign; he would be disgraced in Japan; he would lose 
face entirely over there. He couldn’t do that. Under- 
stand that letter of his from our point of view. That 
is what he means. They aren’t going to do it again, you 
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can be sure of that, so don’t worry about it. Just go 
along with your business.” 

And as Mr. Gerli said yesterday, after all, the thing 
was all over. They had made their commitments to spend 
the money. We hoped—although we had no special con- 
fidence in it, I assure you of that—that the silk market 
over here might derive a certain intangible measure of 
benefit from those exhibits out there. And upon what I 
regarded—I won’t attempt to speak for anybody else— 
as the Japanese interpretation of that letter, that they 
weren’t going to do it again, I said, “All right, let’s forget 
it. It is all over now anyway.” 

Q Now, will you tell us how the Japanese conducted 
their relationship with the Guild if a question arose. 
Did they act as individual firms in relation to the Guild, 
or did they act as a group in relation to the Guild? A 
Well, the answer to that is they acted as a group. I can 
elaborate on that a little bit if you care to have me. 

Q I think it would be useful. A As I have indi- 
cated, there was always an acknowledged spokesman for 
that small Japanese group, and usually it was the top 
Mitsui man. They were the head of the hierarchy in 
volume and reputation and everything else. Then, if 
the Mitsui man wasn’t there, the Mitsubishi man. 

If any question came up in a formal discussion or even 
an informal discussion with the Japanese about which 
there conceivably might be a difference of Japanese opin- 
ion, they would say, “Excuse us, please. We will consult 
with regard to that.” They wouldn’t attempt to answer 
it then and there. Then they would go into their own 
huddle, and usually those huddles occurred, as Mr. Gerli 
indicated yesterday, at the weekly luncheons of the Japa- 
nese group at the Vanderbilt Hotel. 

What would take place there I have no idea. But at 
any rate, they would come out with a consolidated front 
and the spokesman would come back and say, “We have 
consulted and this is our position.” 
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Q In other words, tell us who of the importers dis- 
cussed the proposed offer of a plan before Mr. Gerli 
went to Japan. A That’s right. First, the Japanese 
group, and as I just said, every one of these Japanese 
houses in New York dealing im silk was an importer in 
this market; secondly, the two largest non-Japanese im- 
porting houses were Gerli & Co. and Oscar Heineman & 
Co. of Chicago. 

Mr. Gerli was president of the Guild, member of its 
board, member ex officio of its executive committee, and 
Oscar Heineman was represented on the board of the 
Guild. 

The Japanese houses, Gerli, and Heineman together 
represented by far the largest volume of business in the 
market. 

Q Would you say they represented as much as 80 or 
90 per cent? A I think they did, yes. I am not dead 
sure that I am statistically accurate, but I would say 
certainly 80 per cent. 

‘MR. LEVY: You are not talking about the import- 
ing market, are you? You are talking about the dealers 
in silk, are you not? You are not saying that they im- 
ported 80 or 90 per cent of imports from Japan. 

THE WITNESS: Of raw silk from Japan. 

MR. LEVY: They did not import 80 or 90 per cent 
of the raw silk from Japan, did they? 

THE WITNESS: I believe they did. 

BY MR. ANSBERRY: 

Q This is now the Japanese and Gerli and Heineman 
taken together? A Taken together. I believe they did. 
I' would say roughly that those houses would represent 
80 per cent of the volume. I might be wrong on that. 

Q Now, getting back to the question of the consent 
of the other American importers—— A _ All right. Now, 
in addition there were several other houses of small but 
of consequential volume. 
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Q Would you name those, please. A Well, Siber 
Hegner, Douglas Walker & Co. At that time there were 
a number of others, but they were relatively small. I 
know of my own knowledge that this plan was discussed 
with them and that they were enthusiastic in their ap- 
proval of the whole thing. Whenever I had an oppor- 
tunity, certainly I discussed it with anybody who might 
be affected, and I would say that so far as my experience 
in the silk market goes, if there ever was anything with 
regard to which there was unanimity of opinion, it was 
with respect to, first, the fact that for the preservation 
of the industry, to say nothing of its extension—— 

Q Well now, let’s get down to cases. Did these houses 
which you have mentioned know that Mr. Gerli was going 
to make the offer in Japan on this plan? A Certainly. 

Q And were they agreeable to his making the offer? 
A Well, to the best of my knowledge and belief they 
were, yes. 

s es e * 

Q Now, you have testified that the leading American 
importers knew that Mr. Gerli was going to make the 
offer of this plan in Japan, attempt to obtain confirma- 
tion of it in Japan? A Well, certainly the leading 
American importers of silk knew that Mr. Gerli was 
going to Japan for the purpose of having the plan which 
had been worked out and approved generally over here 
accepted. 

Q Yes. Now, upon Mr. Gerli’s return there was a 
meeting of the Guild held at which the plan was again 
presented to the importer members of the Guild, the 
American importer members of the Guild, was there 
not? A I don’t know in what detail. 

Q Well, Mr. Gerli came back and made a statement 
of what he had done in Japan, did he not? A That’s 
right, but what is in my mind with respect to that is 
this: Everybody knew it. Everybody knew it right down 
to the last detail. The only thing that remained in any- 





100 


body’s mind was whether or not the exporters were going 
to agree to collect it and remit it. That was the only 
thing that remained to be sewed up. 

I am trying to reply to your question. Whether or not 
at that meeting this whole plan was reviewed again, laid 
out in detail, I don’t recall that. But at any rate, Mr. 
Gerli did come back, yes; he did make a report, yes; 
and said substantially what he had done over there, and 
that the only thing that remained was confirmation from 
Japan with regard to it. 

Q@ These importers were present at that meeting? A 
They were either present or represented. 

MR. ANSBERRY: Well, Mr. Kresky, I certainly 
would appreciate it, in the event I haven’t been able to 
clear up the questions in your mind, if you would ask 
the questions of the witness yourself. 

HEARING EXAMINER KRESKY: Mr. Jenkins, did 
you have a meeting with the head of the firm of Oscar 
Heineman? 

THE WITNESS: Did I personally have a meeting 
with the head of the firm? 

HEARING EXAMINER KRESKY: Yes. 

THE WITNESS: No. 

HEARING EXAMINER KRESKY: Do you know as 
to whether the head of the firm of Oscar Heineman had 
agreed to the addition of this assessment of 5 or 10 yen 
to each invoice, agreed to pay it? 

THE WITNESS: Of my own personal knowledge? 

HEARING EXAMINER KRESKY: Yes. 

THE WITNESS: I myself never talked to Oscar 
Heineman who was the head of that firm, and whom I 
Imew, with respect to this thing. He was an old man; 
he didn’t come out here very often. But Oscar Heineman 
was on the board of the Guild and I would assume that 
his house being represented on the board of the Guild, 
the action of the board committed Oscar Heineman. I 
think it probable that Mr. Gerli and Heineman had some 
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conversations with regard to this, but I myself per- 
‘sonally never talked to Oscar Heineman about it in ad- 
vance of the plan itself. I talked to him subsequently. 
| HEARING EXAMINER KRESKY: What effort 
did the Guild make to get the consent of the importers 
to the over-charge or the assessment? 

- THE WITNESS: Well, the Guild made every effort 
‘to do that. But, as I attempted to say, there was a 
unanimous feeling in that market, first with regard to 
‘the fact that there should be promotion. They were all 
vitally interested in that. And secondly, there was unani- 


‘mous feeling that this was the best way to do it. 


Certainly I can say for myself that I did everything 
that I possibly could do—not covert, because conversion 


wasn’t necessary, but to explain and obtain the endorse- 


ment of everybody in that market who might be affected 
one way or the other. 

HEARING EXAMINER KRESKY: Was Asahi an 
importer as well as an exporter? 

THE WITNESS: Asahi in this market was an im- 
porter. 

HEARING EXAMINER KRESKY: Who was Asa- 


hi’s man in New York that took care of their branch? 


THE WITNESS: Kono, who was not only a member 


' of the board but who, I think, for most of the time that 


he was here was a member of the executive committee 
of the Guild. 

HEARING EXAMINER KRESKY: Of the board of 
the Guild? 

THE WITNESS: That’s right, not only a member of 


' the board but a member of the executive committee. 


HEARING EXAMINER KRESKY: And was Kono 


- present at the time that the Gerli plan was made known 
' to the group that conferred relative to that plan? 


THE WITNESS: Well now, I would have to check 


_ these minutes to see whether Kono was present at that 


time. I would say—my offhand reply to that would be 
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yes, because Kono was regular in his attendance at these 
meetings, 

I can say in addition to that that I knew Kono very 
well. I talked to him any number of times with regard 
to this thing, and Kono was one of the most enthusiastic 
people in the whole market with respect to, first, the 
promotion, and secondly, this means of carrying it on, 
after the Japanese in Japan—and he was thoroughly 
familiar with that—had told us, as I have stated, that 
at the end of 1936 we couldn’t expect another nickel from 
them; we were on our own from that time. 

HEARING EXAMINER KRESKY: And in your 
conversations with Kono, the representative of Asahi, 
there is no doubt in your mind that you had gotten 
consent from Kono? 

THE WITNESS: There is no doubt in my mind that 
Kono knew all about it and approved it. I don’t want 
to attempt to get too literal here. I didn’t get Kono’s 
consent because Kono’s consent was obvious and ap- 
parent, Kono expressed himself any number of times to 
me as being not only familiar with this thing—I knew 
he was familiar with it from my conversations with him 
—hbut thoroughly in favor of the whole thing. He said, 
“This thing has got to go on. We can’t come to a dead 
halt here at the end of 1936. We have got to go on 
with it.” 

e s D es 
BY MR. McMAHON: 

Q Well, the question can be rephrased in the follow- 
ing form: Do you, Mr. Jenkins, recall any instance where 
any American importer objected to this plan, any Ameri- 
can importer including Asahi, prior to its adoption? 

THE WITNESS: May I answer? 

HEARING EXAMINER KRESKY: Yes, you may. 

THE WITNESS: No. 

BY MR. McMAHON: 
Q One more question. Were you familiar with and 











103 


in daily contact with, or almost daily contact with each 
of the importers who were members of the Guild? A 
Well, I don’t know that I would say I was in almost 
daily contact with them. I saw them frequently and dis- 


' cussed matters of common interest pertaining to the af- 


fairs of the Guild, yes. 


MR. ANSBERRY: This is on the record. We want 


' to request of the Claims Branch the balance of those in- 


voices, We feel it might be useful to make a computa- 
tion of the dollar amounts involved. There was some 
testimony that only 25 percent of the invoices themselves 


' showed the propaganda fund charge. Now, I gather that 
' was done by invoice and not by the amount of silk cov- 
' ered by the invoice and, therefore, we would like to have 
' the balance of those invoices made part of the record. 


HEARING EXAMINER KRESKY: Well, is there 


' any doubt that, as Mr. Dellon stated, he looked over 


some 850 invoices, and 200 of those invoices carried ref- 
erences to the assessment? 
MR. ANSBERRY: That is correct, but we do not 


' know from Mr. Dellon’s testimony as I understand it, 


how many bales were covered by those 200 invoices which 
did go into that propaganda charge. 


MR. LEVY: Well, suppose we did do this? We could 
have a statistical totaling of the number of bales of silk 
covered by the 200 invoices that show the assessment; 
and by subtracting that figure from the stipulated amount 
of bales, we will have all the relevant information in 
that connection that is needed. 


MR. ANSBERRY: Well, I suggest that the compu- 


tation which Mr. Levy has offered to have made be 
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made. I think that would be a useful contribution to 
knowing just how many bales would be covered by the 
propaganda charge; and when we have them, when they 
bring that down, then we can check that with the in- 
voices. 

MR. LEVY: Oh, no. If you want to make your own 
compilation, O.K. If you want us to furnish it, all right, 
but there is no point in having the compilation made and 
then bringing the invoices down; we might as well do 
that first, and not the computation. 

MR. ANSBERRY: Well, the point—— 

HEARING EXAMINER KRESKY: All right. Now, 
what do you propose to do, Mr. Levy? 

MR. LEVY: I propose that a statistical check be 
made of these 200 invoices showing the assessment fund, 
totaling up the number of bales covered by those in- 
voices showing that assessment fund, and that that figure, 
that total number of bales be placed in the record. We 
can do that by stipulation. It seems to me that will give 
Mr. Ansberry all the information he is after. It may 
be less than the 25 percent figure, I don’t know. 

MR. ANSBERRY: And the invoices themselves are 
the best evidence of what they show. Your thought that 
you had when you offered to have the statistical work 
done would be helpful, but we would want to check that 
statistical work. I don’t say we would want to do the 
whole job, but we would want to check enough to satisfy 
ourselves of the accuracy. 

MR. LEVY: Well, the invoices will be available. 

MR. EFRON: I will call New York and have the in- 
voices sent down here to be inspected in this office. 

MR. LEVY: All we are trying to avoid is putting 
them all into the record. 


R. D. JENKINS 


resumed the stand and was examined and testified further 
as follows: 





105 
CROSS-EXAMINATION 


BY MR. LEVY: 

Q Mr. Jenkins, you testified this morning that Mr. 
'Gerli, on the occasion of his trip to Japan on or about 
‘March of 1936 made an offer to the Japanese in Japan 
on behalf of the Guild to enter into the contract he and 
‘you described. Is that correct? A I don’t believe I 
testified to that effect. 

Q That is my recollection of your testimony. Can 
you recall when, you testified, Mr. Gerli made this offer 
‘to the Japanese? A No, I don’t remember having testi- 
fied in those words. 

Q Can you tell me when the Guild made an offer to 
‘the Japanese to enter into the contract described by 
you? A You mean the Japanese in Japan or in the 
United States? 

' Q Any Japanese. A I know that I testified this 
morning that the matter of the adoption and the ap- 
proval of the assessment plan that had been worked out 
‘was discussed for a long time with the Japanese. 

Q If I may interrupt. A Yes. 

Q I merely wanted to know when the first offer to 
‘the Japanese was made. A I don’t know. 

Q When? A I don’t know, I couldn’t give you a 
statement at this precise moment, when that offer was 
made. 

Q Was it before Mr. Gerli went to Japan? A Be- 
fore? 

Q In the latter part of February 1936. A Before 
' Mr. Gerli went to Japan in 1936 the plan as it was finally 
put into operation—— 

Q Mr. Jenkins, again may I interrupt you? A Yes. 

Q I ask you whether or not an offer was made to 
the Japanese prior to Mr. Gerli’s leaving for Japan on 
| February 28, 1936. A What kind of an offer—what 
offer? 
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Q Any offer to enter into a contract. A Well, I 
suppose you might so regard it. The plan as it was 
finally put into operation—— 

Q Iam—— A -——was discussed with the Japanese 
and an offer made on our part. 

Q Iam now trying to get a base, a date, a time; not 
a description of what the plan was. A All I can say 
is I can not give you the precise date or the precise 
moment, of what you construe when the offer was made 
—no0. 

Q Did you ever request authorization from the board 
of directors of the Guild to make an offer to the Japa- 
nese with respect to a contract? A Did I, personally? 

Q You personally. A I did not. 

Q Did you ever receive such authorization from the 
board of directors of the Guild? A To make an offer 
to the Japanese? 

Q That is right. A No. 

Q Then, you were not a participant in the formula- 
tion of any contract with the Japanese? A Well, I had 
believed and I still do believe, that I was—yes. 

Q I asked you whether or not you had requested 
authorization or had received authorization to negotiate 
with the Japanese for a contract. A Well, I answered 
both of those questions. 

‘Q Then, isn’t it a fact that you were not a participant 
in the formulation or the consummation of any contract 
with the Japanese? A Same answer. 

Q What is that answer? A I believe that I was, 
yes, definitely. I have always thought that I was, and 
still do. 

-Q But you were never authorized by the board of 
directors of the Guild or the executive committee to 
make an offer? A I neither requested or ever received 
such authorization in such terms, no. 

Q Now, during the period commencing January 1, 
1937, did the Central Raw Silk Association of Japan 
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request budget statements from the Guild showing pro- 
posed expenditures for the coming fiscal year? A I 


_don’t believe that any such request was ever received 
' directly from the Central Raw Silk Association of Japan. 


Q Did you receive such a request directly or in- 


directly? A I believe at one time we did receive a 
_ request, through the importer’s association in New York 


for such information. 
Q And did you furnish such budgets? A We fur- 


' nished such budgets—such information—with what we 


regarded as a clear explanation with regard to why we 
were doing it. 
Q But you did furnish such budgets regularly of what 


| you proposed to A We did not, we never furnished 
| budgets regularly to the Central Raw Silk Association 


of Japan, never at any time. 


BY MR. LEVY: Now, do you recall as far back 
as 1935 having been requested by the Central Raw Silk 
Association of Japan to furnish them with budgets of 
your proposed expenditures for the coming fiscal year? 
A In 1935? 

Q ‘Yes. A That may have been true in 1935, because 


| in 1935 our whole relationship with the Central Raw Silk 


Association of Japan was considerably different from 


- our relationship after the lst of January 1937. 


Q All right. Now, did you ever furnish statements 
of your actual expenditures directly or indirectly to the 
Central Raw Silk Association of Japan? A Prior to 


«19377 


Q Prior to and subsequent to 1937. A What we 


. did prior to 1937 with respect to that I don’t know. It 
' may be that occasionally as a matter of courtesy or some- 
- thing of the sort with a view to maintaining friendly 


relationships as we did after 1937—it was our constant 
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policy, as the things you have produced here indicate, 
for us to send to the members of our own executive com- 
mittee and our own board our monthly statements and 
our audited statements regularly, and I always assumed 
that those statements had been transmitted to Japan by 
the members of the Japanese in New York. 

Q Do you know whether they were regularly trans- 
mitted to Japan? A I assume. 


MR. ANSBERRY: I don’t think that there is any 
dispute that the Guild has been very much financially in- 
active since the source of income was cutoff. 

MR. LEVY: Will you state that for the record? 

MR. ANSBERRY: Me? I did. 

BY MR. LEVY: 

Q Will you state that for the record, Mr. Jenkins? 
A What? 

Q That the Guild has been financially inactive since 
September 9, 1941. A Has been financially active? 

Q Inactive. A What do you mean by that, that it 
has been without finances in any appreciable amount? 

Q That is right. A Yes. We have been waiting 
until we got our money back so we could go ahead with 
our program. 

Q ‘You were a salaried employee of the Guild, were 
you not? A Yes, I was. 

Q What was the amount of the salary? A I have 
no objection to telling—but is that material? 

HEARING EXAMINER KRESKY: Yes. You may 
answer. 

THE WITNESS: My original salary with the Guild 
was $10,000 a year and subsequently raised to $18,000. 

BY MR. LEVY: 

Q Was that the major source of your income? A 

Yes. 


Q Do you have any claims presently against the Guild 
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‘for back salary? A Do I have any claims against the 


Guild presently for back salary? 
Q Yes. A No. 
Q In other words, the Guild at the present time has 


‘no financial obligations to you, personally? A That is 


right. 
Q Then, the Guild is not obligated to you in any way? 


' A Well, I wouldn’t say that. If the Guild becomes active 


again, my own view is that it is under certain obliga- 
tion to me—but that is a matter of my opinion. 

Q Does the Guild have any further obligation? A 
No. 

Q We understand each other. (Short pause.) 

‘You testified, did you not, Mr. Jenkins, that you were 


' unable to find a copy of the by-laws of the Guild prior 


to their amendment in July of 19367 A I testified that 
I had been unable, yes, up to now. 
Q Are you still unable? A I am still unable at the 
present moment. 
e e e oe 


Q Mr. Jenkins, were you present at a meeting of the 


' executive committee of the Guild on March 13, 19417 A 


Does the record say I was? 
Q Yes, it does. A Then I was. 
Q And at such meeting, do you recall the president 


- yeferring to Mr. Gerli as stating that he had conferred 
' with Mr. Wakasugi, minister of the Japanese Embassy 


at Washington, in New York, on March 11, 1941, and that 
as the result of his conversation with Mr. Wakasugi he 
had arrived at the conclusion that the only course open 
to the Guild was to dismiss all the members of its staff 
whose services could immediately be dispensed with, to 
reduce its expenses otherwise as far as possible, and to 
plan to terminate its activities entirely on June 30, 1941? 
A Is that what it says there? 
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Q That is what it says there. A Yes. I talked to 
Wakasugi myself with reference to that same general 
matter. What date is that minute? 

Q March 13, 1941. A That is right. 

Q And subsequent to this date of March 13, 1941, the 
Japanese continued to collect the export tax on every 
bale of raw silk exported from Japan. Is that not right? 
A' The Japanese continued to collect—not the export 
tax, at least that is not my terminology. 

Q The assessment, funds; whatever you want to call 
it. A The promotion charge by assessment. Yes. 

Q And they continued to collect that on every bale 
of silk? And they—— A The importers in this coun- 
try continued to pay it. 

Q Mr. Jenkins, may I be permitted to ask you a 
question? A You may. 

Q And they continued to collect that on every bale 
of raw silk exported to the United States, right up to 
the time when exports ceased? A I believe that they 
did, yes. 

Q And were you present at a meeting of the executive 
committee on April 18, 1941, at which time the president, 
Mr. Gerli, advised that in accordance with the action of 
the executive committee on March 13, 1941, with regards 
to the dismissal of certain members of the Guild staff, 
he had authorized certain dismissals and salary allow- 
ances in a letter to you dated March 14, 1941? A 
Again, does the record say I was present? 

Q That is what it says. A Then I was present. 

Q And were you present at a meeting—— 

MR. ANSBERRY: Well, I think we can stipulate Mr. 
Jenkins was present whenever the record says he was 
present. 

BY MR. LEVY: 

Q And do you recall at that meeting a unanimous 
agreement that the adoption of a formal budget by the 
Guild for the period June 30, 1941, would be dispensed 
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with and the Guild would proceed with the conduct of 
its business within the limits of the fund they already 
had? A Does the record state that? Why, that was a 


- fact. After all, we were faced then with a very serious 


financial situation. It was perfectly clear to us we weren’t 
going to get any money from Japan and it was further 
perfectly clear from the conversation you referred to a 


: moment ago, as well as conversations with Wakasugi, 


that there was something in the wind. 


Q Did the Central Raw Silk Association of Japan 
ever furnish to the Guild its financial statements? A 
Never to my knowledge. 

Q So that you had no knowledge in regards to what 
the Central Raw Silk Association of Japan was doing 


| with the assessment funds it had collected? A I don’t. 
I have had no knowledge of the fact that the Central 
| Raw Silk Association of Japan ever collected any assess- 


ment funds. 
° e e es 


MR. GOETTEN: Yes. Or did that commitment come 


| from the Japanese in Japan after Mr. Gerli went over 


and talked to them? In other words, I am interested in 
whether that was merely a confirmation, whether the 
arrangements in Japan were merely a confirmation of 


| @ previously binding agreement, whether they merely re- 


lated to the details of collection, or just when this pro- 
posal—— 

THE WITNESS: That strikes me—it may not be— 
as essentially a legal question. All I can say to you in 
reply to it is that first, to the best of my knowledge and 
belief, the Japanese in New York were in general agree- 


- ment with respect to this plan prior to the time that 


Mr. Gerli went to Japan; secondly, that it was the custom 


. of the silk trade to regard commitments that were made 


by the representatives of these various firms in Japan 
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as binding commitments; thirdly, that the agreement with 
reference to the addition of these promotion charges, the 
collection of these promotion charges in Japan, was con- 
firmed by the exporters in Japan. 


REDIRECT EXAMINATION 


BY MR. ANSBERRY: 
. ° 


Q You were asked during cross examination whether 
you had any authority empowering you to discuss with 
the importers, both Japanese and American, the question 
of an agreement. 

MR. LEVY: May I modify that? The word was 
“offer,” not “discuss.” 

BY MR. ANSBERRY: 

Q Or an offer of an agreement. A Whether or not 
I had any specific authority? 

Q Yes. Now, I want to ask a question. I was just 
recalling that to you. 

State whether or not your general authority was broad 
enough to cover advancing the cause of the Guild in that 
way, that is, by discussing the agreement with those 
people. A Well, I would say on the question that I 
regarded that as a very definite part of my business. As 
I believe I said this morning, we were faced, upon the 
representations that the Japanese members of our own 
executive committee had made to us, with an absolute 
cessation of funds at the end of 1936, and I regarded it 
as a very definite part of my business to do everything 
that I possibly could, not only to see that we were ade- 
quately financed after that time, but to advance the ac- 
ceptance of this method which seemed to me then, and 
seems to me now, very simple and very sensible, and do 
everything that I possibly could to have it become effec- 
tive. 

Q Now, prior to the new plan becoming effective in 
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January 1937, Mr. Levy asked you a good many ques- 


' tions about records indicating that budgets prior to that 


time were furnished to the Central Raw Silk Association 


' at the time that it was a voluntary contributor to the 
work of the Guild. A Yes. 


Q Would you explain that. A Well, as I believe that 


I stated then, to the best of my knowledge we never 


furnished budgets to the Central Raw Silk Association. 
Q I am talking now about prior to 1937. A Yes, 


| that is right, except upon perhaps isolated occasions. We 


always tried to deal with the Central Raw Silk Associa- 


: tion of Japan in a friendly way, and in a courteous way, 


and we tried, just in so far as we possibly could, to 


' understand the Japanese and their methods of doing busi- 


ness. But one thing we endeavored to do at all times, 
and that was to make it clear not only to the Japanese 
in Japan, but to the Japanese over here, that they could 
not run this operation from Japan. In the first place, 
they had no right to do so, and in the second place they 
didn’t know anything about this particular type of ac- 


- tivity, and in the third place we would not work with 
| them on that sort of basis. If we were going to do the 


job we would accept the responsibility for doing it, do it 
to the best of our ability under the authority and the 


| direction of our own executive committee and board of 
directors. 


MR. ANSBERRY: May I have Exhibit No. 27? 
HEARING EXAMINER KRESKY: On the point 
you are on now, Mr. Jenkins, hadn’t the association in 


| Japan any occasion to censor your budget to the extent 
| there was ever deletion at their suggestion therefrom? 


THE WITNESS: No. 

MR. LEVY: May I ask a question with reference to 
your question, Mr. Kresky? 

HEARING EXAMINER KRESKY: You sure can, 
Mr. Levy. 

MR. LEVY: Do you recall in 1938 when the cash 
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balance of the Guild exceeded the sum of $300,000 that 
you were advised or informed by the Japanese members 
that the Central Raw Silk Association of Japan was con- 
cerned about the size of the cash balance that you were 
developing? 

THE WITNESS: I don’t know that the Japanese ever 
informed us that that was a fact. The only question 
that was at issue then—as a matter of fact, the only 
question that seemed to me to be at serious issue any 
time was not with regard to whose funds they were, 
because the Japanese knew that just as well as we 
did—— 

MR. LEVY: But—— 

THE WITNESS: Now, wait just a minute. 

MR. LEVY: I am just going to ask, with relation to 
Mr. Kresky’s question as to whether the Central Raw 
Silk Association exercised any control over the size of 
your cash balance, didn’t they indicate—— 

THE WITNESS: Why, whoever was responsible for 
not sending these remittances over to us did, and that 
was the bone of contention between us at all times. 

MR. LEVY: And didn’t the Guild, prior to the pur- 
chase of the silk house in New York, request and re- 
ceive the approval of the Central Raw Silk Association 
of Japan to purchase that? 

THE WITNESS: I believe that with reference to 
that particular operation there was something of that 
nature as between ourselves and the Central Raw Silk 
Association of Japan. That was a new and very im- 
portant undertaking. We had no idea of what it might 
run into in terms of money. Conceivably that might have 
cost us more money than we actually would derive from 
these promotion charges. 

MR. LEVY: At that time didn’t you request authori- 
zation from the Central Raw Silk Association of Japan 
to allocate approximately $150,000 from the cash balance 
derived from sums remitted by them to the purchase of 
the silk house? 
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THE WITNESS: ‘There was some correspondence of 
that nature. If the record shows what it is, why that 
will speak for itself. 

I know the Japanese felt that with respect to an under- 
taking that was going to be as important as we believed 
then that the establishment of this silk house was—we 
felt, and I think with justification, that if we could buy 
that very fine property in New York, establish our offices 
there, make available exhibition space to the various silk 
manufacturers, and things of that sort, we could make 
that silk house the silk center of the world so far as 
promotion was concerned. 

And the Japanese, a number of them—and I am not 
sure that I could recall names at this particular minute, 
but a number of them said more particularly, “In deal- 
ing with Count Matsudaira just let him know what your 
plans are; keep him on an entirely friendly basis with 
reference to that particular activity, and just get his 
cooperation and support.” 

BY MR. ANSBERRY: 

Q Now, you said, I believe, that there was still some 
activity going on after the outbreak of the recent war, 
by the International Silk Guild. Would you explain that 
a little bit. A Well, of course for a time there was 
none at all. The whole rug was pulled out from under 
not only the International Silk Guild, but the silk in- 
dustry in this country, overnight. But since that time, 
in any way that it has been possible for us to do, we 
have tried to keep the silk standard flying. 

We did, for example—and I have forgotten the precise 
time—do a very fine silk exhibit in cooperation with the 
Brooklyn Museum. And at one time, when it appeared 
to us that we were going to receive government funds 
with which to do the operation, we made plans for a 
rather elaborate promotion. 

We have done whatever we have been able to do from 
time to time in a modest sort of way, very modest in- 
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deed, I assure you, to keep ourselves alive, and to do 
whatever we have been able to do to advance the interests 
of silk. 

Q Now, the question was also raised as to who would 
benefit by the recovery of these funds in the event that 
we should be successful in this proceeding. State, if you 
know, what the plans are of the Guild for the use of 
that money. A Well, just as soon as this money gets 
into our hands, we shall resume our promotion program, 
and the extent of that promotion program will depend 
upon how much those funds are, when they become avail- 
able, and all that sort of thing. 

But it is of the greatest importance to the industry, 
we believe, that silk promotion be resumed. We have 
made a number of efforts to raise funds from the in- 
dustry. We have had certain offers in the industry of 
relatively small sums, but they just haven’t been suffi- 
cient in amount. 

Q Has any member of the Guild or any other person 
any legal right to those funds? A Well, again—— 

Q Other than the International Silk Guild, a corpora- 
tion? A Other than the Guild itself? 

Q Yes. A No. 

Q And you have no legal claim for back salary or 
other matters? A No, I am highly hopeful of the fact 
that in the event we are successful the International Silk 
Guild will choose to compensate me in some measure for 
my services in this connection. 

And also I hope if I am in a situation at the time 
that would cause me to want to resume it—and I am not 
dead sure of that—that I could continue to direct what- 
ever promotion the Guild had. 


R. D. JENKINS 


resumed the stand and was examined and testified further 


as follows: 
e es oe a 
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BY MR. ANSBERRY: 

Q Now, would you care to explain a little more about 
your conversations with Mr. Wakasugi in March 1941? 
A Well, I have forgotten the precise date of my con- 
versation with Mr. Wakasugi, but the conversation that 
I had with Mr. Wakasugi who at that time, as I re- 
member, was attached to the Japanese Embassy in New 
York with the rank of Minister, had to do with the diff- 
culties that we had been going through with respect to 
obtaining the release of our funds in Japan, and with 
regard to whether or not he could be of any assistance 
in effecting a release. 

Q Now, I think you wanted to explain in the course 
' of your cross examination a little more about the prepa- 
ration of the famous resolution which was sent to the 

Japanese in 1938. 

' MR. LEVY: I object to the form of the question, Mr. 
Examiner. 

HEARING EXAMINER KRESKY: The characteri- 
zation of it as famous? 

MR. LEVY: That’s right. 

MR. ANSBERRY: I meant famous in our conversa- 
tions here. 

HEARING EXAMINER KRESKY: You are refer- 
ring to the resolution, Mr. Ansberry? 

MR. ANSBERRY: Yes. 

' THE WITNESS: The resolution which was adopted 
' on the 4th of August 1938? Is that the resolution that 
you mean? 

BY MR. ANSBERRY: 

Q Yes, the one that contains the reference to the Raw 
Silkk Exporters Association of Yokohama and Kobe. A 
Yes. Well, as the information now in the record indi- 
cates, that resolution was drafted and adopted as the re- 
sult of a letter from the Central Raw Silk Association of 
Japan dated July 1, 1938, which was received by the 
Japanese Raw Silk Importers Association in New York 
and transmitted by them to the Guild, requesting certain 
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data concerning the Guild’s contemplated activities and 
expenditures. 

Q Why did you furnish that information? A The 
information was furnished in compliance with the request 
that had been made, following an explanation by the 
Japanese members of the executive committee that the 
Central Raw Silk Association wanted that information, 
as a matter of fact, that it was necessary for them in 
order to comply with the requirements of the Japanese 
Government relative to the exportation of funds from 
Japan. 

Q Dollar funds? A Yes. I might say further with 
respect to that that that was not a usual request. We 
had not been accustomed to receiving requests of that 
kind from the Central Raw Silk Association and as you 
will notice, in this instance that request of theirs was 
directed to the Japanese Raw Silk Importers Association 
in New York. 

It had been, from the time of my first association with 
the Guild, a matter of Guild policy to regard the execu- 
tive committee and the board of directors of the Guild 
responsible for the conduct of the Guild’s business in this 
country, without any direction or interference on the part 
of anybody. And the discussions that we had prior to 
the drafting of that resolution had to do with whether or 
not the Central Raw Silk Association as a matter of 
right had the right to request information of that sort 
from us, whether or not we would reply to the request 
at all, and if so, how. 

And as a result of the discussions which we had, the 
resolution which appears in this record was drafted, 
adopted, and forwarded. And it is stated definitely in 
that resolution, as was brought out in the testimony 
yesterday—the resolution itself states specifically that it 
was formulated and forwarded solely to comply with the 
technical requirements with respect to the release of these 
funds. 
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BY MR. ANSBERRY: 
Q I show you Claims Branch Exhibit No. 26, Mr. 
Jenkins. That is a letter purported to be addressed to 


- you by whom? A Mr. Iijima of Mitsui. 


Q And you asked yesterday for an opportunity to 


' make a comment on that letter, and Mr. Levy suggested 


that I do it on redirect, so will you make such comment 
as you may have on that letter. A Well, the letter is 
an advice from Mr. Iijima of Mitsui with regard to the 
contents of a cablegram received by him, I assume, from 
the Central Raw Silk Association of Japan. 

Q Were you ever told anything about whether those 
cables were translations or not? A No. 

Q Translations from the Japanese? A No, I never 
had any information with respect to that. Information 


- of this kind usually came to us from Mitsui; occasionally, 


as I recall it, from Mitsubishi, although the usual channel 
for such communications was Mitsui. 

I believe, as I recall, that the comment which I wanted 
to make with respect to that yesterday was that the 
point with which we were concerned at that particular 
moment was the matter of the release of these remit- 
tances, not at all—that is the release of the funds for 
remittance, and not at all the question of whose funds 
they were. And of course that was of special interest to 
me at that moment because, as I may have observed, I 
was charged with the responsibility of making budgets 
and planning for advance payments, and I never felt that 
I should do that unless I had reasonable assurance of 
the fact that our funds were going to be regularly re- 
ceived or received on or before certain dates. 

Q I would like yon to clear up for the record the 
question of whether you regularly furnished statements 
to the Central Raw Silk Association. A I did not. If 
any question remains with respect to that, I did not. 

Q At page 264 of the record of this hearing I find 
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what I believe is an error, where the reporter has it that 
you said, “I believe Oscar Kahn was a member.” A 
That should be Oscar Heineman. 

Q Now, with respect to Exhibit No. 15, the document 
which purported to be by-laws of the International Silk 
Guild, in your opinion was that ever the genuine by-laws 
of the International Silk Guild? A No. 


PAOLINO GERLI 


resumed the stand and was examined and testified further 
as follows: 


CROSS EXAMINATION (Resumed) 


MR. LEVY: I would like to offer in evidence at this 
point a copy of a letter from Mr. Gerli to Mr. Wakimoto 
which is referred to in Claimant’s Exhibit B, for the 
purpose of completing that exhibit. 

MR. ANSBERRY: Let’s mark it for identification. 
I think that will be No. 33. 

(The document above referred to was marked for iden- 
tification as Claims Branch Exhibit 33.) 

HEARING EXAMINER KRESKY: If there is no 
objection to the reception of Exhibit 33—— 

MR. ANSBERRY: I would like to have Mr. Gerli 
examine this one. I don’t now—it is just a typed copy. 
_MR. LEVY: It was furnished from you to me as a 
copy of a letter that Mr. Gerli wrote. 

THE WITNESS: My position—I don’t know how 
my counsel, or rather our counsel feels about it, but my 
position is the same as I took the first day, Mr. Exam- 
iner, if I wrote letters to my representatives there of 
recent date. I think there were previous communications. 
I am taking this as a general stand. I haven’t read the 
letter yet, but I don’t personally like the idea. 


121 


HEARING EXAMINER KRESKY: Suppose we do 
this in an orderly manner, Mr. Gerli. 

Supposing now you complete your questioning of Mr. 
' Gerli in connection with this proposed Exhibit 33, Mr. 
' Levy. You said you had one question. 

BY MR. LEVY: 

Q Did you receive an admission of liability from the 
| Japamese in response to your communication? 

MR. ANSBERRY: Objection. 

MR. LEVY: Off the record. 

(Discussion off the record.) 

HEARING EXAMINER KRESKY: The witness may 
answer. 

MR. ANSBERRY: The official SCAP report is in the 
' record, which is what the correspondence was about. 
- HEARING EXAMINER KRESKY: You may an- 

swer, Mr. Gerli. 
_ ‘THE WITNESS: No, no, Mr. Ansberry. What he 

refers to is a request which I made of Mr. Wakimoto 
for a round-robin of those Japanese who were in the 
New York market here and were members of the Inter- 
' national Silk Guild and were importers here, of the ad- 
mission of the operation of that fund. And the answer 
came back from Mr. Wakimoto that he personally was 
perfectly willing to do so and acknowledge that, but that 
' when he approached the others he found that they were 
| afraid to do so for fear that we might go back and sue 
them in Japan and collect from them in Japan; that if 
we did so it would bust them all because of the exchange, 
' and the tremendous amount of money it would mean 
translated into yen, and there was no such capital in 
those firms. That is what he means, 

Now, if you will permit me, Mr. Examiner, I am only 
here as a layman; I am not a laywer—— 

MR. ANSBERRY: I would prefer, Mr. Gerli, if we 
didn’t get into personalities about the thing. 
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THE WITNESS: But Wakimoto is my representa- 
tive there now. 

BY MR. LEVY: 

Q If you will give me an answer to the one simple 
question—— 

‘MR. ANSBERRY: He gave that answer. 

BY MR. LEVY: 

Q Did you? A I have given the answer. 

HEARING EXAMINER KRESKY: If the answer 
isn’t complete will you restate the question, Mr. Levy. 

BY MR. LEVY: 

Q Did you receive an admission of liability from the 
Japanese in response to your communication? A No, 
sir. 

MR. ANSBERRY: He has—— 

HEARING EXAMINER KRESKY: Have you com- 
pleted your answer? 

THE WITNESS: No, sir, I have not. 

HEARING EXAMINER KRESKY: Do you care to? 

THE WITNESS: I will repeat, with your permission, 
what I have stated before, that I don’t think that is a 
complete question and it is not a complete answer, be- 
cause there is a follow-through to that, and the rea- 
son for it which is expressed in the correspondence, and 
Mr. Levy knows it perfectly well, and that is that these 
people did not dare to do that for the fear it would be 
economic reactions, that there would be economic reac- 
tions upon them if they gave us that and then we went 
back to Japan and sued them there and collected in 
Japan. It would bust them all. You know that, Mr. 
Levy, don’t you? 

MR. ANSBERRY: That is all. 

HEARING EXAMINER KRESKY: It is your posi- 
tion that you withdraw the exhibit? 

MR. LEVY: I have offered to withdraw the exhibit 
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if I could get a direct answer, yes or no, to the question 
that I asked. 

| MR. ANSBERRY: I believe if the stenographer will 

read it back, Mr. Gerli answered no. 

MR. LEVY: I will withdraw it. 

HEARING EXAMINER KRESKY: That is your an- 
swer, Mr. Gerli? Your categorical answer is no? 

THE WITNESS: The categorical answer is no, but 
I would like to qualify it with the reasons. 

HEARING EXAMINER KRESKY: You have stated 
your reasons, Mr. Gerli, and to do it again would be a 
restatement. 

THE WITNESS: Would be a third statement. 

MR. LEVY: I will withdraw Claims Branch Exhibit 
33. 

HEARING EXAMINER KRESKY: Exhibit 33 is 
withdrawn. 


REDIRECT EXAMINATION 


BY MR. ANSBERRY: 

Q Now, Mr. Gerli, I think it might be a good thing 
if at this time you stated in some detail your various 
positions of responsibility in the silk industry over your 
lifetime and in commerce and industry in New York. 

MR. LEVY: If I may, I will agree to stipulate that 
Mr. Gerli was one of the most prominent, if not the 
most prominent—— 

MR. ANSBERRY: I would prefer to spell that out on 
the record. 

HEARING EXAMINER KRESKY: Suppose you do 
so, Mr. Gerli, in response to the question. 

THE WITNESS: Well, I was executive vice president 
of E. Gerli & Co., that firm doing the largest Ameri- 
can raw silk business. I was also president of the Silk 
Association of America. I was president of the National 
Raw Silk Exchange. I was president of the International 
Silk Guild. I was a director of numerous companies. 
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BY MR. ANSBERRY: 

Q Would you state some of these. A Well, Mann- 
facturers Trust Company, a bank, for one; Julius Kayser 
& Co., hosiery manufacturers and underwear manufac- 
turers, Belding Hemingway Co., silk thread manufac- 
turers, National Fabrics Corporation, Interstate Depart- 
ment Stores, Interstate Hosiery Mills. 

Q Would you tell us a little something about the Silk 
Association of America since that came into the cross 
examination. A Well, I think I mentioned the first day 
the demise of the Silk Association of America in 1932, 
when it changed its name to the National Federation of 
Textiles because the majority of the members had ceased 
to be large silk consumers but had become largely users 
of synthetic fibers. And there was a large group, an im- 
portant group, from Worth Street, the cotton district, 
who had gone into rayons and had become members, who 
objected to being an association which by its name re- 
ferred to an article which they were not interested in. 

Q And how old was the Silk Association of America, 
Mr. Gerli? A I think the Silk Association of America 
started in 1868, if I am not mistaken—very old. I think 
it is one of the very oldest associations of business in 
America, 

Q And do you recall when that went out of business? 
A 1932. I mean that is when the change took place. 

Q It became the National Federation of Textiles? A 
Yes. 

Q Mr. Levy asked you, “You were familiar with the 
fact, were you not, that the Central Raw Silk Association 
of Japan was a governmental decreed corporation?” 
Now, you have resided in Japan and, as you testified, 
it was for a period of three years, and you had relations 
over a long period of years with Mitsui, Mitsubishi, and 
the other large Japanese houses. Would you tell us about 
the relationship between those large houses, the govern- 
ment, and these trade associations that have been men- 
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tioned in Japan. Will you tell us first about the size and 
importance of the house of Mitsui and Mitsubishi. 

MR. LEVY: I should like to ask what the purpose or 
relevancy or materiality of this is, what the size of Mitsui 


_ or Mitsubishi has to do with this particular claim. 


MR. ANSBERRY: I intend to show that Mitsui and 


' Mitsubishi were enormous trusts or cartels, with power 
- in every aspect of Japanese life, and particularly that to 
| gay that the Central Raw Silk Association of Japan, a 
' trade association founded by these large houses, could 
' control them would be a case of the tail wagging the dog. 


I intend to show that the relationship was the other way 


- around, that these large houses would naturally control 
' their own trade associations, even though there might be 
_ some degree of government intervention. 


HEARING EXAMINER KRESKY: I will permit 
him to answer the question. 

THE WITNESS: Well, I would not want to pose 
definitely as knowing the intricacies and the peculiarities 
of their position. The Central Raw Silk Association of 
Japan from time to time underwent some changes. For 
instance, I don’t believe that in the period of the years 
1919, 1920, 1921, and 1922 during which I lived in Japan 
the Central Raw Silk Association of Japan existed in 
exactly the form under which it existed in later years, 
say in the ’30’s. I do recollect that. 

Of course, I may say this, that in my position as an 
exporter in Japan during those same years I belonged 
to the so-called foreign group. There was a Yokohama 
Raw Silk Exporters Association which was composed of 
the foreign houses of which I happened to be one. There 
was Siber-Hegner, there was Straehler & Co., Nabholz 
& Co., some Swiss, and French, and American houses, 
and we had no contact as members with the members of 
the Japanese associations. The contracts were kept on 
an extremely light and officious and official basis between 
the presidents, if there was any communication to be 
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made, so that I would not know exactly how these func- 
tioned, you see. 
BY MR. ANSBERRY: 

Q Would you know how big an organization Mitsui 
was? A Well, I think that is a matter of general knowl- 
edge, Mr. Ansberry. 

Q Well, do you know? A It was the biggest—vwell, 
I ‘would say Mitsui is worth in Japan what the Duponts 
are in America, perhaps even larger. 

Q And Mitsubishi was the rival house, was it not? A 
And Mitsubishi was the rival house, and they had their 
political places. One supported, I think, the Seiukai— 
I think it was Mitsui—and the other one supported the 
opposition. The name just escapes me at the moment. 
Maybe one of the gentlemen might know. The other 
gentleman is not here. He probably would help me. 

And they were large exporters; they were large 
bankers; they were large mining people; they were large 
ship owners; they were large ship builders; and they 
had their finger in practically everything worth while 
in Japan and also in the government. I mean, that is a 
generally known fact. 

Q I just wanted it spread on the record, and thank 
you very much. A Well, I don’t think it is too official. 

HEARING EXAMINER KRESKY: Off the record. 

(Discussion off the record.) 

BY MR. ANSBERRY: 

'Q You were asked whether you knew that the Central 
Raw Silk Association was the over-all governmentally 
decreed organization for the supervision of the silk in- 
dustry in Japan, to which you replied, “Well, I have to 
accept your statement on that.” 

Now, I would take it that that question might infer 
that the Central Raw Silk Association was in a position 
to control Mitsui and Mitsubishi. Is that, in your opin- 
ion, correct? A Well, a thing like that would have to 
go into a lot of ramifications. I don’t believe, for in- 
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stance, that the Central Raw Silk Association of Japan 
was enacted—was a corporation or a government agency 
through enactment of parliament. I think that it was 
within the province of the Ministry of Agriculture and 
Forestry to designate the Central Raw Silk Association 
of Japan, and that is probably how it came into life. 


Q You were asked yesterday about whether the Inter- 
national Silk Guild was an agent of the Central Raw 
Silk Association. A And I said no. 

Q And you said no. Would you care to explain that 
at all. A I don’t think there is any explanation except 
just a very clean-cut no. That is all. 

Q Now, some questions were asked with respect to 
a speech which you made at the Central Raw Silk Asso- 
ciation in Japan in which you said that you came as an 
individual without credentials. Would you like to ex- 
plain that? A Well, the point is that, as I stated be- 
fore, I did not go to Japan to meet with the Central 
Raw Silk Association. As a matter of fact, I stated also 
that upon arrival in Japan and after I got through with 
the exporters over there—— 

Q To whom did you have credentials, if anyone? A 
If anyone, to the exporters. I didn’t go to Tokyo—I 
didn’t touch Tokyo until I got back from China, just 
before I came back to America. And the plan, as I 
was told by Ito, who was president then of the Yoko- 
hama exporters group, was that upon my return they 
would try and arrange a meeting with the Central Raw 
Silk Association of Japan in Tokyo, and that they hoped 
that the time element would permit them to do that be- 
cause there were many reelers and cocoon raisers and 
farmer group representatives who would have liked the 
idea of coming down to Tokyo and having a meeting 
there and listening to the American man talking about 
silk and things like that. And they did arrange that 
meeting and I went to Tokyo and we had a crowded day. 
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We first had a general meeting where I made that speech, 
and then there was a luncheon by the Minister of Agri- 
culture and Forestry. 

You mean as far as my remarks? I think the emphasis 
of Mr. Levy, if I may say so, was that—the implication, 
at least to me, was that, “You have come without cre- 
dentials.” 

MR. LEVY: I just quoted the statement you made 
in your speech, Mr. Gerli. 

THE WITNESS: But there was a purpose of it. You 
say, “You say you went to Japan for a purpose, but you 
went for another,” but that is not so, Mr. Levy. 
The speech—first of all, you took one phrase out of 
context, and while I am not an orator it might have been 
a little flight of oratory. It might have been several, as 
a matter of fact, because the Japanese, as you know, 
like sentimental factors and they like to be told them, 
and I have a certain amount of sentiment myself. 

I still remember I told them that I hoped to die a silk 
man, and I wasn’t expecting to die very soon at that 
time. 

But the implication, if I got it right—and I hope you 
will pardon me if I try to read your mind—is that, “You 
had no message; you had no arrangement; you weren’t 
authorized to speak for the Guild.” And I say that to 
pick that up on an occasion of that character which was, 
frankly, a social occasion, not a business occasion—I 
don’t think it is a fair inference, that is all. 

I hope you will accept that in a friendly spirit, that is 
all. 

MR. LEVY: I do. 

BY MR. ANSBERRY: 

Q Now, with respect to a colloquy between yourself 
and Mr. Levy, you said to Mr. Levy, “You referred to 
it as an export tax and that is why I say no. I would 
like to add a clarification there.” 

You were not permitted to clarify it at that time, so 
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I would like you to clarify that now. A Well, I didn’t 
like the implication of the tax factor in that situation. 
It wasn’t a tax; it was something that we had proposed 
ourselves. You can use language, of course, in the ver- 
nacular. I mean that is the easiest way, a tax. It is 
something that is charged on, and so it was in a sense. 
But I mean that is something that originated with us. 
It was a self-imposed charge that we were willing to 
meet, and for the purpose of creating this promotional 
fund, you see. 

Maybe I am splitting it too fine. Maybe I react to 
certain things and I may be wrong. 

HEARING EXAMINER KRESKY: Permit me to 
ask Mr. Gerli a question. 

MR. ANSBERRY: Any time you wish, Mr. Exam- 
imer. 

HEARING EXAMINER KRESKY: Was your silk 
importing concern doing business with Asahi during the 
period in question in this proceeding? 

THE WITNESS: Well, as a matter of fact, if Asahi 
existed at all it was due to us; it was due to me per- 
sonally in a large sense, because Asahi was formed right 
after the earthquake on the basis of the orders which I 
gave them at that time. As a matter of fact, I was a 
stockholder of Asahi for some period of years, and when 
I came back from Japan, for some reason or other I 
didn’t want to be a stockholder of a Japanese company, 
that’s all, and I sold out. 


HEARING EXAMINER KRESKY: Did the invoices 
to you from Asahi, Kobe carry the assessment charge? 

THE WITNESS: Yes. May I explain there that there 
were—we used to purchase under two captions, you might 
say. One was the so-called Nariyuki purchase style, that 
is, where we purchased either the entire production of 
a particular filature which represented a standard of 


130 


quality to us, and we purchased it on the Maruiky basis 
which was a settlement every tenth day of the month—— 
BY MR. ANSBERRY: 

Q At the then price? A At the then price in yen. 
And they would cable us telling us what the price was 
and we knew beforehand just exactly how many bales of 
silk that represented, and then the shipment would come 
in and the bill would be in yen, plus the freight, plus the 
insurance, plus the promotional charge, just exactly the 
same as Katakura did. 

I may say this, that towards the last our relationship 
with Asahi was not as intimate as it used to be, and we 
gradually drifted away from them and they drifted away 
from us, and they changed the style of their business 
somewhat in that they went in direct competition with 
us in the open market, with the manufacturers, which 
previously they had not done. 

In other words, I was so much of an important factor 
in their situation that they did most of their business 
with me, and I think the records, if they are available, 
would show that in the 1920’s, from 1923 to possibly 
1933, 1934, I would say that 90 per cent of their business 
was done with us. And it was on that double basis, 
purchase in yen, which then shows the charge, purchase 
in dollars and cents per pound, in which the charge was 
already included, you see. 

HEARING EXAMINER KRESKY: But each time 
you paid for a consignment of silk—— 

THE WITNESS: From 1937 on, from the first of 
January 1937 on—— 

HEARING EXAMINER KRESKY: ——the assess- 
ment was included? 

THE WITNESS: Anything we bought from Asahi or 
anybody else in Japan. 

MR. GOETTEN: I wonder if I could ask one ques- 
tion. 

MR. ANSBERRY: May I carry that out for a minute. 
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THE WITNESS: I may say this: I happened to look 
it up in the only record that we have left, unfortunately, 
because most of our papers have been destroyed, as I 
have stated before, after the lapse of years. Gerli & Co. 
was liquidated, and what was left of the assets of Gerli 
& Co. was passed on to the stockholders in order to 
comply with the Treasury law, so what was left of the 
assets which were of a nature that you could not dis- 
tribute in dollars and cents was just passed on to each 
individual stockholder, his share of those assets. And 
then as the years went by we got rid of all the different 
files that we had in a concern like ours. They quickly 
piled up to a very large number of cases and so on, and 
the company being disbanded we simply kept them for 
the length of time necessary to comply with the state 
laws, that is all. 

But I had this book, sort of a black-covered book, 
where we had all our purchases from the Japanese 
houses, you see, and in the period which we are covering 
here, the crucial period of 1940 through 1941 when the 
remittances were not made, as it happens we did not 
purchase from Asahi on the so-called Nariyuki basis. We 
only purchased from them on a dollar and cents basis. 

BY MR. ANSBERRY: 

Q Now, in the case of a dollars and cents purchase, 
the consular invoice would show the propaganda fund 
charge? A I believe it would, as I stated previously. 
I think that if we could get hold of the consular invoices 
of all the shipments that came in respective to them, I 
think the consular invoices would show the breakdown 
of the dollar price back to the original yen price, and 
show specifically the different charges that were included 
in the dollar price. 

Q But will you state whether or not in all cases you 
paid the propaganda fund charge. A Oh, we certainly 
did. 

MR. GOETTEN: I wonder if I could ask one question 
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there. I wonder if you could give us an approximation 
of what proportion of the bales of silk shipped into this 
country during this period covered were purchased by 
E.' Gerli & Co, in other words, as compared with the 
others. 

THE WITNESS: Oh, we were doing a business, sir, 
of approximately—between 22 and 25 percent of the 
whole distribution. 

MR. GOETTEN: I see. And I wonder if you could 
also tell us approximately what the imports of Asahi, 
New York were during this period. 

THE WITNESS: I think that you put in the record 
38,000 bales, during—— 

MR. LEVY: ‘That is already in the record. 

THE WITNESS: ——the period of 1940 to 1941, of 
which 30,000 were their own distribution here in America 
and 8,000 were to what you might call letter of credit 
customers, direct shipments. I believe Mr. Levy put that 
in the record. 

May I just say I mean that the activities of each one 
of these houses shifted up and down from year to year, 
depending on their own position, I suppose, how much 
business they wanted to do. I mean there were ship- 
ments there from time to time. 

BY MR. ANSBERRY: 

Q In entering into the agreement in Japan which you 
testified concerning previously, upon whom did you mean 
to rely for the remittance of these very substantial sums 
which you were charging yourself and the other members 
of the industry? A Well, I already testified, I believe, 
that our reliance was entirely on the exporting groups 
over there, each individual. 

Q Upon the great houses? A Pardon? 

Q Upon the great exporting houses? A Well, great 
or small, it didn’t make any difference. Each one, as it 
shipped, was to charge and obtain the 5 or 10 yen and 
remit it. Just as I say, so far as we were concerned here 
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in New York, it really didn’t make any difference to us 
_what system they adopted. As a matter of fact, I told 
' them that, that I realized perfectly well that they had 
local conditions to meet, and I was—— 

MR. ANSBERRY: Will you excuse me a minute. 

(Discussion off the record.) 

BY MR. ANSBERRY: 

Q With respect to the notice of claim filed back in 
1942, was that prepared with the advice of counsel or 
' otherwise? A No, sir, it was prepared by Mr. Jenkins 
who would consult from time to time with me. I read 
- it when he finished it. There was no counsel. 


MR. GOETTEN: -——do the present officers, direc- 
_ tors, or members of the Guild contemplate dissolution of 

the Guild, or is it—— 
' THE WITNESS: No, sir. You will find in the official 
' records of Uncle Sam, in the U. S. Commercial Company, 
| that as late as 1946 we were charged with the duty of 
doing a promotion for them, and we did receive some 
| money, as a matter of fact, something like about twelve 
or thirteen thousand dollars from the U. S. Commercial 
Company. Then they decided that they didn’t want to go 
_ through with that, so we paid them back what was left 

of that particular fund. 
No, we have been alive all this time; we are still alive; 
and we hope to keep on going some day. As a matter of 
fact, only within the last few months our representative, 
I think I can say, Mr. Potton, a Frenchman who is presi- 
dent of the International Silk Burean, went to Japan 
to see General MacArthur, charged with the duty of 
doing exactly my 1936 job for silk promotion, not only 
in the United States but throughout the world. And the 
results thus far haven’t been satisfactory. 

MR. ANSBERRY: Mr. Gerli, I think we should keep 
to the question a little more, 
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MR. GOETTEN: I think he answered my question. 

THE WITNESS: No, the Guild is still—I won’t say 
functioning in so far as doing a job of promotion, be- 
cause it has no funds, but it is alive as far as its corpo- 
rate entity; it is alive as far as having a president and 
a vice president and a treasurer and a board of directors. 
It has all of that. It meets, has met regularly once a 
year at a specified time, which I think is December some 
time, to elect its officers and its board, has been doing 
that right along. It never dissolved. 

MR. GOETTEN: And at all these meetings there has 
been no discussion of dissolution? 

THE WITNESS: No, never, never. On the contrary, 
sir, 


GENERAL EXHIBIT I 


DEPARTMENT OF JUSTICE 
OFFICE OF ALIEN PROPERTY 
WASHINGTON, D.C. 


Debt Claim No. 166 
Docket No. 49 34DC Fl 


In the Matter of: 


INTERNATIONAL SILK GUILD, INC. 
(Asahi Silk Company, Ltd., Alleged Debtor) 


PRE-HEARING STIPULATION 


Pursuant to section 502.11 of the Rules of Procedure 
for Claims of this Office and for the purpose of expedit- 
ing the disposition of the above-entitled proceeding, pre- 
hearing conferences were held on Tuesday, March 29, 
1949, at 2:00 P.M., Tuesday, April 19, 1949, at 4:30 P.M., 
and Thursday, May 12, 1949, at 10:30 A.M., before Michael 
F. Kresky, Chief Hearing Examiner for Debt Claims. 


It is hereby stipulated and agreed by and between the 
claimant and the Chief of the Claims Branch that this 


>? 


135 


‘stipulation and the exhibits annexed hereto and made a 
‘part hereof, shall be received in evidence and made a 
part of the record of the above-entitled claim proceeding, 
without prejudice to the right of any party to contest 
‘the probative value of any exhibit annexed hereto or the 
contents thereof. 


1. The sole claimant, International Silk Guild, Inc., was 
incorporated on August 15, 1933, under the Membership 
Corporation Law of the State of New York and is an 
‘eligible debt claimant within the meaning of section 34(a) 
of the Trading with the Enemy Act, as amended (50 
U.S-C. App., § 34(a)). 


2. The amount claimed in this proceeding is the sum 
of $65,326.99, plus interest. The amount claimed in this 
‘proceeding is without prejudice to claims heretofore filed 
‘by the claimant in the aggregate amount of $573,818.90 or 
‘to the maintenance of such claims in additional proceed- 
‘ings in respect of this or any other alleged debtor. 


' 3. The sum of $91,489.35, in the stockholders’ account 
of Asahi Corporation, Account No. 39-21984, is available 
for the payment of debt claims in respect of the alleged 
debtor, the Asahi Silk Company, Ltd. of Japan, except, 
however, that $421.90, plus interest, of this amount will 
‘be reserved for the payment of Claim No. 21075, asserted 
'by Dr. Albert R. Frank, to the extent allowed by the 
' Director of the Office of Alien Property. 


4. In addition to the Japanese law referred to in the 

' exhibits hereinafter annexed, the Hearing Examiner may 

‘take official notice of any Japanese law, constitutional, 

statutory, or regulatory, submitted by any party to this 

' proceeding prior to the filing of his decision upon notice 
to all other parties and opportunity for reply. 


5. From May 1, 1940, until the export of raw silk to the 
United States ceased in the latter part of July 1941, the 
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Asahi Silk Company, Ltd. exported 38,640 bales to the 
United States. 


6. The following exhibits are annexed hereto and 
made a part of this stipulation upon the conditions here- 
inabove set forth: 


Claims Branch Exhibits 


. Notice of Claim of the International Silk Guild, 
Inc., dated July 15, 1942 (blue book). 

2. By-laws of the Guild, as amended July 10, 1936, 
and as adopted December 30, 1941. 

. Brief of the claimant, filed May 16, 1945. 

. Japan Trade Guide (1938), excerpt from page 230 
re organizations in the Central Raw Silk Industry. 

. Translation of Japanese Law No. 24 re the Central 
Raw Silk Association of Japan. 

. Civil Affairs Handbook, Japan, Section 3: Money 
and Banking, excerpts from pages 12, 125. 

. The Oriental Economist, September 1941, excerpt 
from pages 450 et seq. 

. Copy of a letter, dated September 24, 1948, to Mr. 
Gerli, President of the Guild, from T. Wakimoto 
of Mitsui & Company, Japan, enclosing a copy of 
the statement submitted to the Japanese authorities 
by the Ex-Secretary of the Central Raw Silk Asso- 
ciation of Japan in respect of the Guild’s claims. 

. SCAP report contained in letter from Civil Affairs 
Division, dated January 31, 1949. 

. Supplemental SCAP report, dated March 10, 1949, 
re budget resolutions, income, and expenditures of 
the Central Raw Silk Association of Japan (Doe. 
No. 46712). 

. National Military Establishment press release, 
dated April 22, 1949, re foreign exchange rate 
established for Japanese yen. 

- Federal Reserve Banking and Monetary Statistics, 
excerpt from page 673, showing monthly rate of 
exchange for yen during 1940 and 1941. 

. Letter and affidavit of Mr. Gerli, dated August 24, 
1943, regarding the resignation of the Japanese 
members of the Guild. 
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. Letter, dated August 23, 1943, from R. D. Jenkins, 
Vice-President of the Guild, to Mr. Rooney, enclos- 
ing a list of the Guild’s membership. 

Claimant’s Exhibits 
Excerpt from a letter of T. Wakimoto to Mr. 
Gerli, dated September 20, 1948 (subject to au- 
thentication and comparison with full text of the 
original). 
Letter from T. Wakimoto to Mr. Gerli, dated No- 
vember 29, 1948, in reply to Mr. Gerli’s letter, dated 
November 12, 1948. 
Letter from T. Wakimoto to Mr. Gerli, dated De- 
cember 11, 1948. 
Letter from T. Wakimoto to Mr. Gerli, dated Janu- 
ary 10, 1949. 
Affidavit of Mr. Gerli, dated September 30, 1944. 
Claimant’s financial statements during 1938. 


Mattison, Davey & Rader report, dated January 
31, 1947. 


Davies, Ricuserc, BEEBE, 


Bousicrx & Ricwarpson 


/s/ By: T. Perer Ansperry 
T. Peter Ansberry 
Attorney for Claimant 


/s/ Joos ScHLEZINGER 
Julius Schlezinger 
Chief, Claims Branch 


Office of Alien Pro 
DATED: May 13, 1949 eed 
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GENERAL EXHIBITS II, III* 
INVOICE ORIGINAL 


> No, 2°799. - 
; FREiuiit TRAIN YOKOHAMA Octoder Sist, 1940. 


INVOICE of ___‘Tirty (30) Bales of Raw Silk, 










“vy SHIPPED PER S.5. “Hirokewe Mera“ 4, ASAHI SILK CO. LTD. 
> srow YOKOHAMA 1o New York, + tienes POR ACCOUNT AND RISK OF 
maeens Aasehi Corporation, New York City, HN. Y. 
> : sear 
ad mae noo. owe PARTICULARS COnermenre waeny emcee AmoaRe? 
a er ees a e.g : : aes pss Aisin occa lans 
<& JAPANESE RAW SILK 
ma NEW YORK. J 
:>- §73271-73280. " ° ea 
10 Beles. /Chop: °Y: ma.” 1,215.94 lds. 62.60” $5,421.44 


$732861-75290. ature. J - 
10 Beles’ Chop: "Momtaro.” 1,340.06 lds. $2. $3, 42.39 
. $73291-78300, Joshu, Usuishe Filature. 
10 Bales Chop: Battledore. 1,216.73 lds. bd $3, 087. 
20 Bales. 3,972.71 lbs. 
Ee Dee 





War Risk Insurance prem. (F.Te) 10¢ $10, 600.< 


Contracted on C.I.F. terms while 
shipped Railway Freight Collect 
Railway Freight @$5.J6 4,062 lbs. 


‘Three (3) Days Sight Draft drawn through / 
The Yokohame Specie Benk, Ltd., for the eum 
of 00,688 upon Agehi Corp., New aig 


any ie ey for the sum of Ty, 600.00. 


~Be & Oe Ber 


*See Claims Branch Exhibit 36 at page 476 of this Appendix 
for the total number of similar invoices for the period May 1, 
1940 to August 31, 1941 and for an analysis of their contents. 
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GENERAL EXHIBIT IV * 


Prsight froin. ooeY 


no. 214 INVOICE cone. May Sth, 1940. 


invoice of en (10) Bales ef Raw Silk. 
suippeo pen s.s. "Sakura Mare” — sy ASAHI SILK Co., LTD. 
Frou KOBE 10 Hovoken, New Jersey. 


FOR ACCOUNT AND RISK OF 
mesens- 48ahi Corporation, Sew York City. 


* GARG. 6S e288 JAPANESE RAW SILK 
Ns 
{ 


Ho. AAA te 20/22 ey. 
4ne, Teuteni Filature. 


1,348.57 lds. 2,029.52 kin. ¥1,$60.< 
Freight 


Daying commission 2% 


Campaign Pand 25.- per dale 


War Risk Insurance rig) (2- 3») 206 4,500-- 


Bu 
Rate ef EX. for 904/s (D/A) @923.3/4 


Binety (90) days sight Graft dram thragh 
the Miteni Benk, L0é., for the sum of $5,912.15 


Teswret eth the Senitons Marine & Fire lasurence 
Co., Ltd., for the sum of $4,300.00 
Draft Be. C-83. (D/a) 2 


- z. & 0 zB. aad 


*See Claims Branch Exhibit 36 at page 476 of this Appendix 
for the total number of similar invoices for the period May 1, 
1940 to August 31, 1941 and for an analysis of their contents. 
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CLAIMANT’S EXHIBIT A 


EXCERPT FROM LETTER OF MR. WAKIMOTO 
TO MR. GERLI, President of International Silk Guild, 
dated September 20, 1948 


“ _.. As for a litigation brought by the Silk Guild, I can 
fully appreciate your position as its president to protect 
interest of the guild for the benefit of whole silk industry 
both in U.S.A. and Japan. The first time it came to my 
attention was around beginning of August when Japanese 
authorities requested ex-officials of the Central Raw Silk 
Association (dissolved on May 31, 1946) to submit its 
- full explanation of the facts of the case. The conference 
was held among ex-officials of the Association and repre- 
_ sentatives of japanese exporters. While I am not familiar 
with the last phases of the guild in 1939/40 because I was 
' in Shanghai at the time, I called the attention of the 
- conference to the fact that no matter how many technical 
points involved it was more than evident from common 
- sense that the money had been collected for the purpose 
' of remitting to the guild for promotion and also that it 
is not all unreasonable to suppose that whatever the judg- 
ment the guild may obtain it would be collected out of the 
funds already kept by Custodian in U.S.A. and not likely 
from the individual shippers in Japan. 


“However many seemed very much worried for reason 
which was fairly obvious, that is, $580,000 means Yen 
156,600,000 in terms of Yen based on Yen 270 a dollar. 
If it were called upon to pay here some shippers would 
become bankrupt, others would take years to pay. 


“As it turned out, the result of the conference was that 
it was advisable to state the fact verbally without either 
approving or denying the obligation and ex-secretary of 
the Association was instructed to report to the govern- 
ment accordingly. 
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“On September 18 I asked ex-secretary if there is any 
further development of the matter and was greatly dis- 
turbed to find that the secretary, by the request of govern- 
ment, after consulting with some of ex-official of the asso- 
ciation, without the knowledge of exportors, had passed 
on to the government a memorandum (without signature) 
stating the fact as they saw it and denying liabilities. I 
expect to obtain a copy of such memo and send you the 
gist translated into English as soon as possible. It was 
@ great pity that there was not enough wisdom on the 
part of the association.” 


CLAIMANT’S EXHIBIT B 


November 29, 1948 
“Mr. Paolino Gerli 
President, International Silk Guild, Inc. 
119 West 40th Street, New York 18, New York. 


Dear Mr. Gerli: 


I have received your letter of November 12 and already 
approached each of the eight Japanese firms individually 
giving them copy of your letter requesting their favour- 
able consideration so that the matter could be worked out 
in perfectly friendly manner for the sake of industry 
as a whole. 


| Of course, I shall do everything possible to expedite the 
matter but I am afraid it will take time before I can re- 
port to you the final result. 


In the meantime, I was told, that C.P.C. here had not 
sent original answering statement to U.S.A. and had ac- 
cepted the revised statement in lieu of original one and 
that Japanese governments investigator has received the 
following farther questions, which are yet to be answered: 


{1) Was any action taken by the Japanese government in 
1940 or 1941 with respect to the assessments of Y2,572,795 
which were made on the eight silk exporters which shipped 
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303,575 bales of raw silk to the U.S.A. between May 1940 
and June 1941. 


(2) What was the date in 1940 (1941) of the last ship- 
ment of raw silk from Japan to U.S.A. 


(3) What was the date of order stopping export of Yen. 


(4) Income figures of Central Raw Silk Association of 
Japan. 


(5) Balance not sent to International Silk Guild. 


Of course, I understand, you were already familiar with 
the following but to make it sure I quote a resolution of 
special committee of C.R.S.A. dated August 18, 1939 (at 
that time I was in Shanghai) which may have been sent 
to you by Count Matsudaira then President of the Asso- 
ciation covering the following points: 


‘That the special committee of the Central Raw Silk Asso- 
ciation of Japan met to welcome Mr. Ikamoto upon his 
return from the United States; That Mr. Okamoto re- 
ported to the special committee the various conversations 
he had in the United States with members of the silk 
trade and with the officers and members of the executive 
committee of the International Silk Guild with reference 
to the remittance made in the past and to be made in the 
future from the funds resulting from assessments upon 
the raw silk exported from Japan. 


That in the light of Mr. Okamoto’s explanation of these 
discussion, the special committee states that it has in the 
past remitted to the International Silk Guild for the Guild 
use in promoting Silk in the U.S. the approximate amount 
of the assessments collected upon the raw silk exported 
to the U.S. and that, in so far as it lies within its power, 
it is its intention to continue to do so’. 


Very truly yours, 
/s/ T. Waxrmoro.” 
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CLAIMANT’S EXHIBIT C 
127 Minami-Senzoku-Ohta-ku 

Tokyo, Japan 
December 11, 1948 





Letter No. 58 


“Mr. Paolino Gerli 
President, International Silk Guild, 
119 West 40th Street, New York 18, N.Y. 


Dear Mr. Gerli, 


I feel it very unfortunate that the further pursuit of 
the matter by the C.P.C. here referred to in my letter of 
November 29 No. 50 has caused to wake up a sleeping 
dog. What happened was that an investigator assigned 
by the Japanese Government went to the ex-secretary of 
the Central Raw Silk Association to obtain data on the 
questions Nos. 4 and No. 5 in reference to the income 
figures of the (C.R.S.A. and the balance not sent to the 
Guild. The secretary somehow could not find his way 
clear to submit the data without authorization by the 
Associations former -officers and representatives of ex- 
porters. 






As a result, a conference was called by an investigator 
on December 7 which lasted about four hours and was at- 
tended by the Association’s Officer, representatives of ex- 
porters, an official in charge of this matter from the 
Department of Finance and myself. 


After an investigator stated the development of the 
matter since the last conference and the purpose of this 
conference; 


The ex-secretary of the Association said: 


‘If I submit the income figures and the balance not 
sent to the Guild without any qualifications, I am afraid 
it might be construed as admitting obligation on our 
part. Besides, it appears to me as if the C.P.C. here 
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is trying to trace up the asset here. The Association 
was duly dissolved on May 31 1946, but a certain 
asset was transferred to another association at the 
time of its dissolution.’ 

During the course of conference, a question was asked 
of a Government official if there is a possibility of recov- 
7 ering any of the exporters assets left in U.S.A. His an- 

swer was that it seemed there would be no reasonable 
hope that any of the asset would be returned to the ex- 
porters. 


Another question was raised as to the possibility of the 
part of American creditors trying to collect their claim 
in Japan. 


The Government official said: 


P | ‘I understand, as far as the Guild claim is concerned, 
they have no intention to do so, but I can hardly 
say at this time what other creditors might do in 
future. For instance, I know one other case in that 
a creditor is taking a position that the obligation 
of the branch office of Japanese corporation in the 
U.S.A. should fully be paid by its head office in 
Japan. This no more than my mere guess work for 
this kind of question will have to be settled by the 
peace treaty, but assuming that the guild’s claim 
were allowed by the C.P.C. and other creditors tried 
to collect unpaid balance of their claims in Japan, 
exporters here would be required to pay more here 
to the extent of whatever amount the Guild is paid.” 


‘ | At this point the Government official begun to modify 
the opinion he had when I saw him last; He said: 


‘Therefore it may be better for you to indicate your 

denial of the obligation in some appropriate terms 

at this time to eliminate any possible complications 

in future, but if you consider it better not to do so 

- as a matter of policy for the interest of the silk 
industry as a whole, it is entirely up to you’. 


I said: ‘It is inconceivable that we have to anticipate 
such remotest and impracticable possibility. American 
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ereditors would be prudent enough to know how much such 
an extra-ordinary process of litigation would cost to them 
in hard currency before they could collect an uncertain 
amount here in terms of flimsy yen. The only one im- 
portant point I have been concerned about from the 
beginning is what is the best policy, in the light of our 
honest common sense, for the benefit of silk industry in 
Japan as a whole’. 


Whether they saw the point or not, the conference told 
an investigator and the ex-secretary of the association to 
prepare a draft of answer for consideration of conference 
to be held again later on. 


Aside from the question of submitting answer to the 
C.P.C. here, what concerned me the most was the fact 
that the outcome of this conference appeared to have 
given the eight export firms an impression which made 
them reluctant to give their signatures to the proposed 


statement. 


In effect, we are now in a very delicate situation. I 
think I better wait and see further development of situ- 
ation without trying to pursue the matter for quick settle- 
ment one way or the other. In the meantime, I want 
to do my best to find out some appropriate means of 
breaking up this impasse for entire satisfaction to all 
parties concerned and I hope you would be kind enough 
to let me know from time to time any further suggestion 
you may have along with the development of this subject. 


With best personal regards, I remain 
Very truly yours, 


/s/ T. Waxrmoro 
T. Waxrmoro” 





' Question: 
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CLAIMANT’S EXHIBIT D 


1/10/49 


“Mr. T. Wakimoto 
127 Minami-Senzoku, Ohtaku 
Tokyo, Japan 


Mr. Paolino Gerli 


President International Silk Guild 


119 West 40th Street, New York 18, N. Y. 
Dear Mr. Gerli: 


On December 28, I went to see an investigator to see 
if any further development on the subject and was sur- 


' prised to find out that the answer was given to the C.P.C. 


already after consultation with the former officers of the 


' Association, some officials of the Department of Finance 
and the Silk Bureau of the Department of Agriculture 


and that the answer was being required by the C.P.C. in 


' such a hurry that there was no sufficient time to call the 
‘ conference of all parties concerned as promised at the 


last conference according to his explanation. 


The gist of supplementary report submitted is as 
follows: 


Question: Was any action taken by the Japanese Govern- 
ment against the collection of the promotion 
expenses in question? 


' Answer: No action whatsoever was taken by the Japa- 


nese Government. 
Question: Why was it impossible to make remittances 
and since when? 


' Answer: ‘The last remittance was made in November 


1940 amounting to Y250,000. After that the 
government permission for remittance was not 
an to the association. 

at was the date of the last shipment of raw 
silk from Japan to U.S.A.? 
Answer: July 1941. 
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Question: Statement showing income and expenditure of 
the promotion expenses of the association. 

Answer: Income and expenditure during year 1936 to 

! 1942 according to the second promotional plan. 


Income 


Income for promotion expenses Y8,223,475.00 
Reserves at Yokohama and Kobe 1,664,875.00 
Miscellaneous Income 21,295.11 
Total 9,909,645.11 


Expenditure 
Office expenses Y 100,578.36 
Charges for collecting assessment 000. 
Promotion expenses in Japan 
Research expenses 
Oversea promotion expenses 

Remittance abroad Y5,900,320.00 

Samples sent abroad 9,763.90 

Cost of making American 

|. BY 36,540.00 


ag 
‘World Fair expenses 579,838.15 
Miscellaneous expenses 14,039.81 
Other expenses: 2,797,345.96 
Sundry expenses 72,527.81 
Transferred to orginary 
expenses 141,943.15 
Transferred to equipment 
expenses 230,000.00 
Transferred to Raw Silk 
research expenses 338,000.00 
Transferred to silk worm 
encouraging facilities 
expenses 1,314,875.00 
_ Export promotion expenses 700,000.00 
Total 9,909,645.22 


In submitting the above figures the answering state- 
ment contains the following remarks as an appendix: 


In December 1933, three year promotion program was 
decided by the association. Starting in April 1934, a 
contribution was collected amounting to one million yen 
a year from sericulturist, egg card manufacturer, silk 
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-reeler and exporter. On the other hand, in order to 
execute the promotion plan in U. S. A. the International 
Silk Guild was established by American Silk people and 
Japanese raw silk importers in New York City. Thus 
the association, appointed the Guild in U.S.A. and the 
International Silk committee in France as its silk pro- 
motion agency, entrusting them with execution of pro- 
-motional works by remitting to them expenses with the 
limit of yearly budget of the association. 


- Upon the conclusion of above mentioned three year 
program, it was felt that this work must be continued 
- with more extensive scale. ‘In June 1936, it was decided 
' to modify the precailing method to that of collecting a 
- fixed amount assessed on Raw Silk when exporters pur- 
chased from reelers. The funds so collected by the Asso- 
ciation, from exporters under revised plan had been re- 
mitted as promotion expenses in compliance with the 
amount fixed in the yearly budget. 


' he funds collected during the first scheduled period 

(April 1934 to March 1936) were the contribution made 
' by sericulturists, egg card manufacturers, reelers and 
' exporters. In other words, promotion expenses were 
_ borne by men of silk industry in Japan. 


The fund collected during the period after April 1937 
| represent the Assessments made on Raw Silk exported 
at the rate of Y5 a bale (from July 1940 to March 1941 
at the rate of Y10 a bale). In other words, promotion 
' expenses were borne by exporters who were members of 
the Association. 


Since November 1940, remittance to the Guild became 
absolutely impossible due to the Japanese Government 
control of foreign exchange became stringent. 


The Association was advised by the Guild that the func- 
tion of the Guild was no longer necessary in U.S.A. And 
on January 24, 1941 the Association was informed that 
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the Guild had dissolved, (the assets of the Guild at the 
time was $30,000 and silk house). 


On May 31, 1946, the Association liquidated itself and 
on disposing remaining assets dissolved. Thus, the cop- 
nection between the Guild and the Association was ex- 
tinguished. 

As outlined above, this work was not based on the 
mutual contract between the Guild and the Association. 
In fact, this promotion work was a trust business which 
was to be executed within the remitted amount which 
was collected in the manner described above. 


However, a difference of opinion was existed from the 
time the remittance were being made as to the point whom 
such promotion expenses would eventually be borne by. 


The Japanese exporters contended that the assessment 
was one of the items in composing the price of raw silk 
and therefore it should be borne by either America or 
Japan according to the demand and supply of raw silk. 
On the other hand, the Guild contended that the price of 
raw silk and the assessment was different (Raw Silk price 
plus assessment) and that it was borne by Americans. 


It is the great pity that they have found it so important 
at this time as to make such supplementary remarks with- 
oat wisdom to recognize the fundamental principle and 
overall interests of the industry. But I want you to know 
the fact that strictly speaking this answering statement 
was made and signed by the inspecting official through his 
personal investigation of the subject as he found it and 
it is not the statement signed by the Association or ex- 
porters. As for the statement from exporters, I shall do 
the best I can by calling on individually and let you know 
the result by the end of this month. 


Very truly yours, 


/3/ T. Waxrmoro 
T. Wakimoto” 





INTERBATIONAL SILK GUILD, INC. 


REPORT AND oe 


HENRY HAUSER 
CERTIFIED PUBLIC ACCOUNTANT 
271 ma0SOW AVENUE 
New Yorn 


151 


Bew York, June 17th 1938. 


Iateraatiens! silx Guild, Inc., 
ize York chy.” 
Gam tlemens- comin 

Pursuant to your instructions, we have audited the boeks and 
reeerds ef your corperstion for the twelve months ended May 31st 1936, 
ead oubmit herewith the following statements:- 

Rxbitit °A° - Statement of Recorded Cash Reeeipts & Disbursements 
Seubehie sg" ~ naneaate af Fouueae menue" lacaaita, 
° ®he2” - Schedule of Contributiag Jembers* Agcounts. 

As to the verification of the various items appearing en the 
statement, we wish to report as follows;s- 

Caah receipts eere checked with the bank statements and all 
reseipts were found to have been deposited. 

Cash disbursements by check were verified with the cancelled 
ehecks returned by the dank. 

The balance in the Manufacturers Trust Co. at Kay 3ist 1938 
ef 3 307,270.72 was reconciled with the benk statement and feund . 

eerrect. 

All disbursements by check were found supported by criginal 
ifoveiees or vouehers approved by “r. Jenkins or by “iss Herreli. 

Petty cash disbursements were found supperted by original 

Bille er vouchers approved by sr. Jenkins or by Mies Herrell, and the 
walames ef petty cash was counted by us on June 13th 1938, resenciled 
with the belanee shown on the books as at May 3let 1938 of 3 705.49 
and found correct. 

We hereby certify that, in our opinien, the annexed statensat 
@eprestiy reflects the transactions ef your cerperation for the peried 
‘unde? rovieu. 

wa’ very ‘Ge 
cxarisiap rubs ACCOGH TANT. 


W/ 





INTMRAALIGdsAL SILL GUILD, -IMC. 


aeee@geee@eeeee2setes#etess 2 @ 


2ape_1737-Belence in 4qoufacturers Trust Co. 
Balance of fetty Cash on Hand 
165,159.66 


Dues 
Geatributing <embere-lues * 
tage ; 


San tet soar aye iptions-Schedule wie}? 471,417.18 


Refund on special Fromotion 
Refund on dashion dase. 
Refund on Advertising 
gundry «eeeipts 


” Clipping Service 
Centest Frises 


eaxpens sntertai ailing 
fowereses é Certification 


Rod Transfers 


| ‘Sated Diewereonente for Twelve toathe (carried over) — 4 3370758.23 | 
; vs { 
72 





Breught Yorvard $ 3372758223 


ac Trust Co. 3092951-46 
age Checks Cutstanding 4 


270.72 
Petty Cash on Hand ae tt 307,976.22 


» 6455734.44 





LE *A-i° 


862,443.46 472,417.28 ioon 2,334, 320.66 


Ht 
if 


: 


$ 958 568..466471,,417.18 $ 2,100.- $1,431,085.64 
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SCHEDULE OF CONTRIBUTISG MEMBERS’ ACCOUNTS 








Ce. 2100.- 100. 

tting — 200.2 50.- 250.° 
137.90 °§0 

ax ores Inee 1 ae p | a 
: 200.< 50.0 250.~ 
eee Dye terks ee 120-- 
COce Ineo 200.- 50.< 250. 

ta, Miller, Ine. 2100. 106.= 
lls 162.50 50.¢ 212.50 

e soo. eo 

Si: go.° j “- 

Inte fone. 50.¢ 50.< 

§ 30337-50 $ 250.¢ & 30 587-50 








~ae 
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CLAIMANT’S EXHIBIT G 


pobT-14 (ema 





MATTISON. DAVEY & RADER 
CERTIFIED PUBLIC ACCOUNTANTS 
CHRYSLER BUILDING 
. NEW YORK 17, LY. 


Jenuary 51, 1947 


tatermational Silk Guild, Ino., 
119 West 40th Street, 

Sew York 18, H. Y. 

Dear Sirse . 

ir; he BD, dutkins, VioePresiient of your organization, han proeeuted es with 
@ list of raw eilk shipeents in bales from various consignors in Jepen which were re- 
ceived in the United States of America during the period from May 1, 1940 to August 51, 
1962, inolusive. Be informed us thet the list was prepared by Mr. H. Lee Mose, for- 
merly Secretary of Raw Silk Importers, Inc., from the re8ords of that Corporation and 
han deen certified by him as correct. 

We were further informed thet en agreement had been entered into betaven ‘ 
International 811k Guild, Ino., certain importers of raw silk in the United States, and 
certain exporters of raw ‘silk. from dapan, whereby asaecienghe ‘of specified emounts were 

iF to be levied upon the ver silk imported into the taited States fron Japen. Such assese- 


| meats were to be added to the cost of the raw silk so imported and the total ‘of the 


| cost ef the rew silk and assessments was to be paid by the importers in the United 
] states to the exporters in Japan. The emount of the assessments was then to be trans- 


sitted to Imtermetional Silk Guild, Inc. for its use in the promotion of the interests 


of the Americnn silk industry. 
The rates of assesement in effect over this entire period were also furnished 


Based on the foregoing data end information, we have computed the emounts in- 
Gividually due from the major rew silk exporters in Japan to International Silk Guild, 
Ino., which amounts represent assosmments collected ani withheld during the above- 
pestioned period, Wo have prepared the statements eppeaied hereto: ahowing total raw 


G7 . 





ailk shipments received in the United States, together with the amounts of assesszrents 
collected and withheld by the following Japanese exporters during the period stated: 


Asahi Silk Company, Ltd., Kobe, Japan; 

G@umse Silk Corporation, Ltd., Kobe, Japan, and QGunze Raw 
Silk Mamfacturing Compeny, Ltd., Ayabe, Kyoto-Fu, 
Kobe, and Yokohama, Japan; 

Hara and Company, Yokohama, Japen; 

Katakura end Company, Ltd., Tokyo, Japen; 

Mitsui and Company, Ltd., Tokyo, Japan; . 

Wippon Menlora Kabushiki, Ltd., Yokohama and Kobe. Japan; 

Shinyei Kiito Kabushiki Kaisha, Ltd., Kobe, Japan. 


Om November 29, 1940, a lump sus remittance in the amount of $58,575.00 was 


received by International Silk Quild, Inc. The percentage of such luzp sum remittance 


of $88,375.00 to total collections of $667,723.28 is 8.742394%, end this percentage hes 
deen deducted proportionately from the total amount collected and withheld by each 
Japanese exporter. — | 

As stated previously, the appended statements are based upon infomation fur- 
‘niahed us, without further verification. 


Yours very truly, — 
WATTISON, DAVEY & RADER 
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Asehi Silk Company, 
Ltd., 
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INTERNATIONAL SILK GUILD, =8C. 
SIRUARY OF ASSESMEUIS COLLECSED AND AT SHHELD 
PRON MAY 1, 1940 TO AUGUSI 31, 1941, INCLUSIVE 


CLAI: 
LUMBER 


F-33-972-1 


Gumse Silk Corporation, 


Ltd. and Gunze kaw 
Silk Manufacturing 
Compeny, Ltd., 


h Hara and Company, 


Po39-182-1 
F-39e123-1 


Katakura and Company, 


Ltd., 


Witsubishi Shoji 
Kaisha, Ltc., 


itsui and Company, 
Ltd 


ALL others, 


GRAND fOTALS, 


F-39=180=1 


Fe39-17S-1 


P-39=496-1 


F-S9-178-1 


D=S9-507-1 


64,175 
60,875 
76,760 
19,589 

9,026 


324,650 


18,050 


P2OPOR= 
STONAGS 


SEAL. oF 


CzaL COLLFCSIONS FSV Ts ALCe sor 


Lede xCLIVED AHQULT 


AT .23436 0V.29,1940 _ DUE __ 


S3E,45C0 y 71,5E5.2€ ¥ 6,258.27 | 65,526.29 


162,410 
300,200 


536 390 


502 ,800 


625,450 


170,818 


79,985 


2,683,010 


166,125 


38,062.41 3,527.56  34,754.8 


70,554.€7 6,150.70  54,204.1 
125,657.27 20,388.08 114,659.19 
117,836.21 10,501.71 107,534.5¢ 
146,580.46 12,814.64 135,765.82 


40,032 020 3,499.77 36,532. 


18,651.54 1,652.59 17,029.95 


$628,790.22 $54,971.52 $573 ,818.9¢ 


38,955.06 5,405.68 55,529.58 


hy 
\} 








RAW SILK SEIPMENTS RECEIVED Ii CHE UNITED SIALES 
FROM ASAHI SILK COMPANY, LID., KOBE, JAPAN, 
AND ASSESSENTS COLLZCTED AXD WITHHELD 
CLAIN 40. F-359-972-1 


FROK MAY 1, 1940 TO AUGUS? 51, 1941, DICLUSIVE 


- SILK RECZIVED ASSESSLEUT COLLECITO 
MONTE (BALES) YEN PEP BALE YEN 
1940 
Mey 1,130 5 5,650 
June 1,700 § 8,500 
duly 2,580 10 25,800 
Auge 2,100 10 21,000 
Sep. 2,180 10 21,800 
Oct. 3,970 10 39,700 
Nov. 4,260 10 42,600 
Dec. 1,470 10 “T4,700 
1941 
| Jan. 1,870 10 18,700 
$1 Fev. 1,600 10 16,000 
Mer. 2,420 10 24,200 
Apr. 1,770 r 8,250 
c] May 2,810 5 - 14,050 
ume 4,090 § 29,450 
July 4,100 5 20,500 
Aug. 590 5 2,950 
TOTALS, PIS (6) XQ5s558 
Total collections in U. 8. Dollars - 505,450 yen 
at 23436, average exchange rate during period, $71,585.26 
Lesss Proportionate share of remittance received 
Kovenber 29, 1940, 6,258.27 
BET AMOUBT DUE, £65,526,.22 
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RAW SILK SHIMSNTS RECEIVED Is IEE UNITED SzAIES 


CLAIM 20. Fe$9-182-1 
FROM YAY 1, 1940 TO AUGUST Sl, 1941, INCLUSIVE 


etal eollestions in U. 8. Dollars - 162,610 yen 
et .234636, average 
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vAT SILK SHIPMENTS RECEIVED IN TEE UNTIED STAItS 
FRO! PARA AND COMPANY, YOKOHAMA, JADAN, 
ASD ASSESSENTS COLLECTED AND Wi reHELD 
CLAIM MO. F-39-123-1 


F4OM MAY 1, 1940 TO AUGUST 31, 1941, INCLUSIVE 


SILK S2CTIVED ASSESSIANT COLLECTIONS 
SOIR | (BALES) YE: PER BALE 
1540 
May 1,550 $ 7,750 
June 1,510 5 7,550 
duly 1,400 lo 14,900 
Aug. 2,300 10 23,000 
Sep. 1,470 10 14,700 
; Octe 5,490 10 54,900 
-, Mov. 3,985 10 39,850 
; Dec. 2,74C 10 27,400 
; 392 
; van. 2,970 10 29,700 
a: Feb. 1,150 10 12,500 
{ Mer, 2,750 10 27,800 
: Apr. 2,140 5 10,700 
ci May 2,050 § 10,250 
June 2,240 § 11,200 
July 940 § 4,790 
Aug. 1,100 s 5,500 
TOTALS, Sial05 $0030 
Total collections in U. S. Dollars - 390,200 yen 
at .25456, average exchange rate during period, $70,354.87 
Less: Proportionate share of remittance received 
November 29, 1940, 6,150.70 
WET AMOUNT DUE, $64,204.17 


‘ 
f 
; 
j 
t 
| 
| 
| 





RAW SILK SHIPMENTS KECEIVED Ii THE UNITED SIasts 
FROM KATAKLRA AND CAPAKY, LID., TOXYO, JAPAN, 
AND ASSESSMENTS COLLECTED AND WITHHELD 
CLAIM WO. FeS9-190-1 


FROM MAY 1, 1940 TO AUGUST Sl, 1941, INCLUSIVE 


aaannoos SS5SoS5aa 


Total collections in U. 8. Dollars - 556,300 yen ' 

at 23436, average exchange rate during period, $125,687.27 
Less: Proportionate share of remittance received i 
November 29, 1940, 10,988,08 — 


UBT AMOUNT DUS, : £id.62e.22 © 


| 
| 
| 
| 
| 
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RaW SILK SHIFVESTS RECEIVED Ii THE UNITED STATES 
FROM MITSUBISHI SHOJI KAISHA, LTD., TOKYO, JAPAN, 
AND ASSESSMENTS COLLECTED AND WITHHELD 
CLAIM WO. P-S9-175-1 


PROM MAY 1, 1960 TO AUGUST 351, 1941, INCLUSIVE 


“4 


SILK RECEIVED ASSESSMENT 
WOUTE . BALES ‘YEN PER BALE wa 
1940 
my 2,000 5 10,000 
dune 1,376 -} 6,880 
duly 4,134 20 41,340 
Aug. 6,746 10 67,460 
Sep. 2,800 10 28,000 
Oct. 6,470 1o 64,700 
Bove. 7,806 10 78,060 
Dec. 4,370 10 45,700 
2961 
J@Re 2,062 10 20,820 
Ped. 2,416 | 10 24,160 
Mer. 2,865 10 28,680 
Apr. 4,026 5 20,150 
May 4,280 5 21,400 
dune 4,530 9 22,650 
daly 4,2&% 6 21,420 
ang. 690 5 5,650 
YOTALS, $2,875 g2c.800 
Total collections in U. 8. Dollars - 602,800 yen 
| @& o23436, average exchange rate during period, 


laess Proportionate share of reuittance received 


Bevenber 29, 196, 
WET MOUNT DUE, 


$117,636.22 
10,301.71 


FROM MAY 1, 1940 TO AUGUST Sl, 1941, IMCLUSIVE 


SILK RECKIVID ASSESMENT 
= —_(Mlzs) YEN PER BALE 
7 1,425 3 
ne 3.200 5 
aly 6,886 10 
hug. 4,688 10 
‘ 3,906 10 
Ost. 9,280 10 
Bev. 7,806 10 
Dee. 6,720 10 
poly 
Jen. 2,435 10 
Ped. 2,750 10 
im. 3,895 10 
age. 4,980 5 
iny 6,195 8 
June 6,275 5 
daly 4,080 5 
aug. 2,875 .) 
corals, Ths769 


at 234656, average exchange rate during period, 
ieose Proportionate share of remittance received 
Revamer 29, 1940, 
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RAW SILK SHIPMENTS RECEIVED IN THE UNITED STATES 
FROM NIPPON MENKWA KABUSHIKI, LID.,. YOOHAMA AND KOBE, JAPAU, 
AND ASSESSMENTS COLLECTED AND WITHHELD 
CIAIN MO. F-39-178-1 


FROM MAY 1, 1940 TO AUGUST Sl, 1941, INCLUSIVE 





' ' 
SILK RECEIVED ASSkS@ENT COLLECTIONS 
Ni Moers ___ (BALES) YEN PER BALE | 
| “TD 
S 270 5 1,350 
| ae 625 6 3,125 
F] daly 1,600 10 16,000 
Sep. 900 10 9,000 
Oct. 1,900 10 19,000 
lev. 3,335 10 33,360 
Dee. 2,929 10 29,290 
1941 
Jane 565 10 5,650 
Fed. 930 10 9,800 
ier. 925 10 9,260 
7] aor. 750 rs 3,750 
May 620 & 3,100 © 
fame 1,140 5 5,700 
daly 1,090 rs 5,450 
aug. 520 6 2,600 
‘TOTALS, Azabad AZ2s525 
Total collections in U. 8. Dollars - 170,815 yen ; 
. et .83634, average exchange rate during period, © $40,032.20 
leese Proportionate share of renittame received 
Koveaber 29, 1940, 5,499.77 
| RT AMDUNT DUE, ‘ ae 
| 
}. 





RAW SiLE SELPOMIS n20L1VSD le ins Valent S.a.cs 
FROw SHINYEI KITsO KASUSEIAI AATSHA, Lad., HOPE, Jaba, 
AWD ASSESSMENTS COLLEC SES AND With 
CuAlic bQ. Dodi oS 27-1 


FROM MAY 1, 1949 20 AVSTS. Cl, 1941, IMCLISIVE 


ASSZSRENT COLL=C ITO 


tv) 
8) 
5 
§ 
$ 
5 
S 


Total collections in U. 8. Dollars - 79,585 yen 

at .23456, average exchanre rate during period, $18,851.54 
Leses Proportionate share of remittance recoived 

Wovenber 29, 1940, 1,650.59 


WET MOUNT DUE, $2028 
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CLAIMANT’S EXHIBIT H 


Cl i. sy 


Quant ly 
po OFFICE MEMORANDUM ss #«_ # 
P INTERNATIONAL SILK GUILD, INC, 

Nre__ fo rile sie : 
° 
2 ‘According to the books the following remittances 
have been received from Japan: 
' December 19, 1955 Japanese Group in Japan 725,099. \ 2h, %A- 
February 15, 1934" 7 8 8 25,000. 
i April 24, 1934 Central Raw Silk Association 30,000. 
; Jane 12, 1934 . — * 50,000. 
i August 7, 19384 ® « * © 50,000. 
ry . 
; October 51, 1954 * » 8 B 50,000. 205,000. 
January 29, 1935 m™ ad ed » 50,000. 
February 26, 1955 * = 8 ® $0,000. 
March 21, 1955 “e » 9 ° "8. §0,000. 
i April 29, 1935 ® : " 50,000. 
’ 


October so, ‘1935—i® » 8 ° 40,000. 





OFFICE MEMORANDUM 


INTERNATIONAL SILK GUILD, INC. 





February 2, 1937 
Marck 31, 1937 
April 30, 1937 
May 31, 1937 

June 50, 1957 
duly 31, 1957 
August 51, 1957 
October 30, 19357 
November SO, 1937 
December 51, 1957 


January 31, 1938 
February 28, 1953 
yarch 31, 1956 

October 26, 1958 
November 29, 1958 


Yay 23, 1959 
August 7, 1989 
September 11, 1959 
Hovenber 29, 1989. 
December 29, aoe 


cert: ficates of Deposit 


‘a 


£42, 2.6.85 
" 44,873.57 
"46,475.24 
" 47 ,€97.S0. 
* "| 47,793.37 
° 48,001.52 
" ~ 48,209.87 
" 96,211.50 
" 46,522.25 
® 48,514.00 
" 4C 522.25 
*. 48,522.25 
"37,320.07 
*® . 138,750.00 
" 152,356.95 
" 164,067.28 
" $1,680.00 
" 44,612.00 - 
"9 40,809.89 
e "44,365.00 


519,095.9' 


425,471.58 


345,514.17 


y Petruary 3, 1940 Certificates. of Deposit $44,365.00 
Yebruity 28,190 * .*  ® 44,365.00 

; ‘agra. fz, 1940 2. ® ©... 44,368.00 

{ < " 1940 * - ie 7 @ *- . 16,345.00 


‘Weeeie Bank . §8,375.00 
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CLAIMANT’S EXHIBIT M 


INTERNATIONAL SILK GUILD, INC. 


ve fee 2®F e®& © &® = ® es ws &© & @& @ 


REPORT AND ACCOUNTS 
~~ WAY 3ist "1937 


HENRY HAUSER 
CERTIFIED PUBLIC ACCOUNTANT 
270 MADISON AVENUE 

new YORK 
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New York, June 24t?. 1937. 
Silk Guild, Inc., 
2 Fifth Avenue, _ 
@aentlenen: 


"pursuant to your instructions, we Lave audited te books 
ani records ef your corporation for the twelve aonths erded ‘ay 31st. 
1937, end submit herewith the following statecente:-— 
Exhibit °4" - Statement of Recorded Cash seceipts @ Disbursenente 
Schedule i-1" = Schetule of Pounter Heabars"” cossants, 
°  "Aa2" © Schedule of Contributing kembers’ .ccounts. aa 
As te the werification of the various itens appenring on 
the statement, we wish to report as follows:-- 
Cash receipts were checked with the bank state.ents and 
all receipts were found to have Deen deposited. . 
Cash disbursesents by check were verifio! with the canceliod 
eheeks returned by the bank. 
The balance in the Manufacturers Trust Company at Lay 3lst 
1937 ef $ 164,882.51 was reconciled with the bank statecent and found 
correct. 
All Gisbdursements by check were found supported by original 
invoices er vouchere approved by ir. Jenkins or iss errell, or 
eutherised by the executive committee or by your president. 
' Petty eneh disbursements were found supported by original 
Bills er vouchers, approved by ir. Jenkins or “iss uerrell, and the 
Delamee ef petty cash was counted by us on Sune 9th 1937, reconciled 
with the belance shown on the books as at Vay jlst 1937 of $ 277-15, 
ent found correct. 
The pestage fund ves discontinued during the year under 
Foview, end the balance on bent at that time was deposited in the bank. 


3 
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11 expenditures for postaze have since been pald by ct.ecx and charyed 


to the regular postaj;e account. 
‘e hereby certify that, in our opinioa, tlhe annexec statecent 


correctly reflects the transactions of your corporation for the perird 


ig een oe Pere 


Cintcare. 2 w Lae CS ND ANT 


ander review. 


CE “NSE LIT 


Fee CES METIS 


or: em. 


Se aaah co A a ae 


- 2 erg 
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INTales Sl. -. of”. Sra ~s I..c6 





- Balance of Tetty Cash on Hand 
Balance of reece Fund on kand 










255956.50 
g-sut Gris tions-schedule ®Ael® = 3224043646 
Dues “Awl? 1,150. 
Cantributing dembdere-Lues 2 *A~2" 300.2 
Rofund on speeial Frototion : 94. 
Rofund on Faahion ‘idse. 632. 
Refund on Postage 274. 
Sundry Reecipts 
y 3362378238 
| $ 362,334.68 
| pe Lie ts 36,548. 
| Clipping Service 1,085.14 
Clipping Records. 726.65 
Contest Frizes 300.2 
Electricity Bae | 
| General dxpenses & cntertaining 8, 385. 
Educational! -aterials & sapere 1, ° 
Fashion Merchandise 25823.98 
Perniture < Fixtures 2.898.064 
Jasurance 67-37 
Labels, Tags & Transfers 3-832. 
Xegal Yees 1235 
Magesines 4 Jewspayere 1,176.50 
Meseenger Service 2,711.30 
Office Supplies 4 ixpense.- 1,961.23 
Fhotegraphs 4 Photostats 12,152.22 
Poetage 6,800.49 
Presideat's Fund e5W.e 
Publicity 1,595.42 
Feiitine x Peerkér ASE 
ng rrints 2}2. 
Salaries , é "there 
Special Froaction 2502069 
Special services 625-32 
Unemployment Insurance 4a. 648. 
Social security :cders. Cld ge senefit 197.20 
Telephone & Jelegra;nh 26935-82 
Trevel 21,026.82 
Stationery : 
- 1979275202 


Tote) Disbursesents: ~Cge ‘“.welve tuerried over’ 
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% 197,175.02 


meet 


164,852.52 
eer 77? +) 165, 159-66 





~ 362.334-68 








Sess, eels aoe ae 5 ss poorer’. x 
SSeS sa. we PRS. cet oe BaRs® ASSERTS 


530,000.- 332,043.46 400. 


50,800.- 
1, 100.2 


2» 650. = 
bw 150. e 


| 





@eeeeexneeeeweeeeseseeeeeeeee 


SCHEDULE OF Ci.-TRIZUTI-S = RS 


£5500 7S 





-i a 
guar. Si2h Co. Rn 
[marisa he poepeny Milis 150.- 50.< 
Ge. . 137-50 
Muse Bres. Vabries Corpa =< 
| Majestic Hilkx tills, 2150. 
| @teme & Stare Textile Importers, 
| - 3a. 150. 50. 
Vi Co. Inc. me is 
week, Tala mle ve a2n6* 50 
Be Meat Reaiery Bille 112.50 50.- 
—— Silk Coo, Ltd. 100.- 
weary Neituan, Inc. 500. 
Same) Kaceou 50.<¢ 
Seegeel t 122 Mtge Co. 500.2 
Georgetown Silk Co. Inc. 550.- 50.< 
$ 3903750 3 200.2 
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CLAIMS BRANCH EXHIBIT 1 
SILK 


INTERNATIONAL SitK Guu, Inc. 
250 Fifth Avenue, New York 
LExington 2-7360 


NOTICE OF CLAIM 


for 
Mr. Leo T. Crowley, Alien Property Custodian 
Nation Press Building 
Washington, D. C. 


from 
International Silk Guild, Ine. 
R. D. Jenkins, Vice-President, 
250 5th Avenue 
New York, N. Y. 





July 15, 1942 


Section I 
Notice of Claim—Authority Therefor 


This is a notice of claim for $578,425.60 by Inter- 
| national Silk Guild, Inc, a membership corporation 
_ organized and existing under the laws of the State of 
i New York, against any and all Japanese funds from 

which the claim may be satisfied. 


| Said notice is filed in accordance with the provisions 
of paragraph (a), Section 9, Title 50 of the U. S. Code, 

_ 1940 Edition, Appendix (p. 4451), which reads, in part, 
as follows: 


(a) “Any person not an enemy or ally of enemy 
claiming any interest, right, or title in any money or 
other property which may have been conveyed, trans- 
ferred, assigned, delivered, or paid to the Alien 
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Property Custodian or seized by him hereunder and 
held by him or by the Treasurer of the United States, 
or to whom any debt may be owing from an enemy 
or ally of enemy whose property or any part thereof 
shall have been conveyed, transferred, assigned, de- 
livered, or paid to the Alien Property Custodian or 
seized by him hereunder and held by him or by the 
Treasurer of the United States may file with the 
said custodian a notice of his claim under oath and in 
such form and containing such particulars as the said 
custodian shall require; and the President, if appli- 
cation is made therefor by the claimant, may order 
the payment, conveyance, transfer, assignment, or 
delivery to said claimant of the money or othes 
property so held by the Alien Property Custodian 
or by the Treasurer of the United States, or of the 
interest therein to which the President shall deter- 
mine said claimant is entitled: * * *” 


Section II 


Claim in Outline 


Skeletonized, this claim is as follows: 


iL 


International Silk Guild, Inc. was organized in 
August 1933 to protect and further the interests of 
the silk industry in the United States—an industry 
in which $500,000,000 of American capital was in- 
vested and 250,000 or more people were employed. 


Its membership was comprised principally of lead- 
ing American and Japanese silk firms. Chinese and 
Italian silk interests were also represented. The 
American firms included both raw silk importers and 
manufacturers and distributors of silk products. 


. The original funds obtained to inaugurate the 


program of International Silk Guild, Inc. were sub- 
scribed by American silk interests. Subsequently, 
contributions in varying amounts were received 
from Japanese producing interests. 
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4. By 1936 it had become apparent that this program 


(e 


gave promise of accomplishing its purposes, pro- 
vided it could be adequately and continuously fi- 
nanced. 


. Accordingly, in 1936 Mr. Paolino Gerli, President 


of International Silk Guild, Inc., went to Tokyo, 
Japan, and, to representatives of Japanese silk 
producing interests there, proposed a plan for fi- 
nancing the program of International Silk Guild, 
Inc., the essence of which was: 


That an assessment of five (5) yen per bale— 
roughly, one cent per pound—be levied upon all 
raw silk exported from Japan to the United 
States; that these amounts be added to the 
price of the raw silk so exported and be paid 
in regular course by the importers of such silk 
in the United States; that, as a matter of sim- 
plicity and convenience, the assessments be col- 
lected at the source: that is, at Yokohama and 
Kobe, the principal ports of export in Japan, 
and, less the expense of collection, be remitted 
regularly through the Central Raw Silk Asso- 
ciation of Japan to International Silk Guild, 
Inc. for its use in the United States. 


This plan was adopted and became operative Jan- 
uary 1, 1937. Effective July 1, 1940, the rate of 
assessment was increased from five (5) yen to ten 
(10) yen per bale; effective April 1, 1941, the rate 
was reduced to five (5) yen per bale. 


In accordance with the plan, assessments at the 
prevailing rate were collected regularly in yen in 
Japan and included in the amount of the invoices 
drawn for and paid in dollars by the importers in 
the United States. 

The best evidence of this is the invoices them- 
selves. 

Photostatic copies of representative invoices taken 
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from the files of the following firms are submitted 
herewith as Exhibits A, B, and C: 


Oscar Heineman Corporation 
Charles Rudolph Corporation of New 'York 
E. Gerli & Co., Ine. 


These invoices show that the assessments, collected 
in yen in Japan, were billed to and paid in dollars 
by the importers in the United States; and that 
they represented funds which were intended to be 
used for the purpose stated. 


8. That the plan was agreed upon and accepted by 

both the Japanese and American interests con- 
cerned is evidenced best by the fact that for more 
than three years it operated as intended. 
However, its acceptance by the silk interests of 
Japan, as well as their conception of it and their 
intentions with respect to it, are further demon- 
strated by the terms of a resolution adopted by a 
Special Committee of the Central Raw Silk Asso- 
ciation of Japan on August 19, 1939, a photostatic 
copy of which is appended as Exhibit D, in which 
the committee states that: 


“_. . it (the Special Committee) has in the past 
remitted to the International Silk Guild, for 
the Guild’s use in promoting silk in the United 
States, the approximate amount of the assess- 
ments collected upon the raw silk exported to 
the United States and that, insofar as it lies 
within its power, it is its intention to continue 
to do so.” 


. Remittances covering the approximate amount of 
the assessments collected under the plan were made 
with reasonable regularity from January, 1937 to 
May, 1940, when they were suspended. 

The Japanese explained the interruptions and de- 
lays in making the remittances which occurred oc- 
casionally prior to May, 1940 by saying that the 













































182° 


Japanese Government had declined to issue the per- 
mits which, under the exchange control regulations 
which had been put into effect in Japan, were nec- 
essary for the transfer of these funds. 


10. All efforts to have the remittances regularly re- 
sumed after May 1940 proved unavailing. After 
that date International Silk Guild, Inc. received only 
one remittance: namely, $58,375, received November 
29, 1940. 


11. However, from May, 1940 through June, 1941 the 
collection of the assessments in Japan was reg- 
larly continued and their amounts were paid in 
dollars by the importers in New York as thereto- 
fore. 


12. The amount of the assessments thus collected and 
withheld is approximately $578,425.60, as set forth 
in detail in the record of the shipments of raw silk 
received in the United States from Japan during 
the period stated, appended as Exhibit E. 


It is submitted: 


That the foregoing, assessments amounting to approxi- 


| mately $578,425.60 which have been collected and paid 
_ In accordance with the plan described in the foregoing 
| have been and are being wrongfully withheld; that they 


represent funds which were paid by importers of raw 


_ silk in the United States with the understanding and in 
| the belief that they would be forwarded to International 


Silk Guild, Inc. for its use; that they are the rightful 


| property of International Silk Guild, Inc.; and that fail- 
' ure to transfer them, or their equivalent, to Interna- 


tional Silk Guild, Inc. would permit whatever Japanese 
interests were allowed to possess and retain them to 
enrich themselves unjustly to the extent of the aggregate 


' amount of such assessments at the expense of Interna- 


tional Silk Guild, Inc. 
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The claim thus briefly set out in the foregoing is am- 
plified in the pages which follow. 


Section III 


Identity and Purposes 
of 
International Silk Guild, Inc. 


The identity and purposes of International Silk Guild, 
Ine. are stated in its Certificate of Incorporation filed in 
the office of the Secretary of State, State of New York, 
Albany, N. Y., August 15, 1933, a copy of which is sub- 
mitted herewith as Exhibit F. 


All the subscribers to this Certificate were citizens of 
the United States. The corporation in its inception and 
purposes was definitely American. 


Section IV 


Reasons for Organization 
of 
International Silk Guild, Inc. 


The reasons why International Silk Guild, Inc. was 
organized may be stated briefly as follows: 


Silk is, or course, the product derived from the cocoon 
of the silkworm. 


The silk manufacturing industry in the United States 
is one of our oldest industries, having been established 
in 1810. The industry developed and flourished for more 
than one hundred years. 


_ While raw silk has been produced and imported into 
the United States from various countries of Europe and 
Asia, in recent years Japan has been the principal source 
of the raw silk supply for the United States as well as 
for the other silk consuming countries of the world. 
Japan produced silk in quantity; its crops were reserved 
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almost entirely for export; and the Japanese producers 
cooperated with the American market in conditioning, 
grading, and classifying silk as to quality, size, even- 
‘ness, etc. so that American manufacturers were able to 
buy Japanese silk of given grades with reasonable as- 
surance that they would get what they wanted. 


About 1911 an attempt was made to introduce rayon 
into the United States. Rayon is a chemical fiber de- 
‘rived from wood pulp or cotton linters which had been 
‘discovered in the early 1880’s by European scientists 
‘who were seeking a chemical means of duplicating the 
natural silk fiber. The result was an artificial fiber re- 
'sembling silk but lacking the distinguishing properties 
-of silk. Almost unanimously, the American manufactur- 
ers rejected it. 


After the war of 1914-18 this attempt was renewed. 
'Companies like du Pont and the company which later 
‘became the Celanese Corporation of America turned to 

the manufacture of rayon in which the chemical in- 
gredients they had been using in making muntions and 
“dope” for airplane wings could be employed. To over- 
come the objection of the silk manufacturers that “their 
‘men didn’t know anything about rayon”, the rayon pro- 
ducers, at their own expense, placed technicians in the 
silk mills. To obtain acceptance of rayon fabrics by 
' garment manufacturers and of rayon merchandise by re- 
‘ tail stores, the rayon producers subsidized lavishly the 
advertising and promotion expenses of these distributors. 


Even with the force of such subsidies behind it, rayon 

' made relatively slow progress until the early years of 
' the depression, following the stock market collapse of 
1929, when price was the principal factor which was de- 

' termining buying in the consumer markets. For the first 
time the established channels of American silk produc- 
tion and distribution were thrown open to the fiber which 
had been invented as a silk substitute. Soon rayon fab- 
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rics simulating silk were being made by manufacturers 
who for years had made only silk fabrics and whose 
names were known to the trade and in most instances 
to the consuming public as silk manufacturers. 


To these rayon fabrics names were applied which for 
years had been used by the same manufacturers to de- 
seribe fabrics made of silk: “crepe”, “taffeta”, “chiffon”, 
“satin”, etc. They looked like silk and felt like silk. 
With no accompanying information whatever to indicate 
that they were not silk, these rayon fabrics began to 
work through trade channels, through the stores, and 
into the hands of the consuming public. 


In all parts of the country the public began buying 
rayon, in piece goods and in almost all forms of ap- 
parel, under the mistaken impression that it was buying 
silk. Consumers were being confused, deceived, and de- 
frauded. At the same time, unfair trade practices were 
developing within the industry; and the use of silk was 
being seriously affected. It was apparent that if these 
conditions were to be corrected, the interests of silk 
would have to be defended and promoted. 


There was virtually unanimous agreement within the 
industry that a vigorous program of silk defense and 
promotion should be undertaken at once. Even those 
manufacturers who were going into rayon in increasing 
volame favored it. Some of them voiced the view that 
if the sale of silk, free from the competition of sub- 
stitute fabrics masquerading as silk, was not assured and 
protected, they would eventually find themselves at the 
mercy of the producers of rayon yarn. 


It was generally agreed that a silk program of the 
type required could not be conducted by the Silk Asso- 
ciation of America, the trade association which had 
served the industry for many years, because that organ- 
ization was rapidly becoming a rayon rather than a silk 


an * 
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- association or, at least, an organization of divided and 
opposed interests. 


Out of this problem and of the many discussions per- 
taining to it, the International Silk Guild was organized. 


The name—International Silk Guild, Inc.—was derived 
from the fact that similar movements for the defense and 
promotion of silk were then in the process of crystallizing 
- in other countries in which the inroads of rayon had 
| ereated problems, comparable with those then existing 
- in the United States. Silk groups—later to become as- 
' gociated as the Comite International de la Soie—had 
been formed or were being organized in France, Spain, 
_ Belgium, Switzerland, Germany, Italy and Japan. 


. These groups first met in a silk conference held in 
. Paris in 1933 which delegates representing the Inter- 
national Silk Guild attended. International Silk Guild, 
| Ine. did- not become a member of the Comite Interna- 
tion de la Soie because it wished to develop and conduct 
' its program under American direction and control with- 
. out any express or implied responsibility to this inter- 
_ national committee. However, it adopted the mark of 
, identification for silk, approved by the Comite Interna- 
| tional de la Soie for use in all silk consuming countries, 
and, as its program progressed, exchanged information 
- with the committee and, in all matters of mutual benefit, 
| worked in harmony with it, as well as with the separate 
silk groups in the countries named. 


| he firms which took an active part in the organiza- 
| tion of International Silk Guild, Inc. and contributed the 
first funds for its support were leading firms in all divi- 
sions of the American silk industry. This is apparent 
from their names which are listed on the following page: 


American Silk Spinning Co. 
Belding Heminway Corticelli 
Berizzi Bros. 

Berkshire Knitting Mills 
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Cheney Brothers 

Empire Piece Dyeing & Finishing Co. 
E. Gerli & Company, Inc. 

Haas Brothers Fabrics Corp. 

Oscar Heineman Corporation 

Kahn & Feldman Inc. 

Julius Kayser & Company 

Jerome Lewine 

Majestic Silk Mills, Inc. 

Mock, Judson, Voehringer Co., Inc. 
No Mend Hosiery Mills 

Onondaga Silk Co., Inc. 

Payet, Volta, Miller, Inc. 

Salembier & Villate, Inc. 
Schwarzenbach Huber Co. 

Stehli Silks Corporation 

William Skinner & Sons 

Stern & Stern Textile Importers, Inc. 
Stunzi Sons Silk Co., Inc. 

United Piece Dye Works 

Van Strasten & Havey, Inc. 

A. D. Walker & Company 

Douglas Walker & Company 


Section V 


Efforts to Obtain Financial Support from the Silk Pro- 
during Countries: Japan, China, and Italy 


Obviously, if the program which the International Silk 
Guild was organized to conduct proved successful, the 
raw silk producers would share its benefits with the 
American silk manufacturers and distributors. An at- 
tempt was made, therefore, to obtain financial support 
for this program from the silk interests of the principal 
producing countries: Japan, China, and Italy. 


In Japan, the silk industry was well organized. There 
the Central Raw Silk Association of Japan represented 
all the elements of the industry: growers, reelers, and 
exporters. Through representatives of the Japanese silk 
firms which maintained offices in New York, the program 
and the urgent need for it was explained to their home 
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offices and to the Central Raw Silk Association. It was 
‘explained also to the members of a Japanese group who 
_ visited the United States in 1933 to dedicate the Japanese 
pavilion at the World’s Fair in Chicago. 


From individual Japanese silk firms, contributions in 
| the total amount of $25,000 were obtained in December, 
1933. 


From the same sources, contributions of the same 
amount were obtained in February, 1934. 


In April, 1934, the International Silk Guild was ad- 
vised that the Central Raw Silk Association of Japan 
-had appropriated 800,000 yen, or approximately $240,000, 
to International Silk Guild, Inc. to assist in carrying out 
its program in the United States. It subsequently de- 
‘veloped that the Central Raw Silk Association intended 
‘this to be a subscription of approximately $240,000 an- 
-nually for the years 1934, 1935, and 1936, with no pro- 
vision for its continuance thereafter. 


Note: The foregoing has been included as_back- 
ground information only. No claim is made for 
all or any part of the funds obtained from the 
Central Raw Silk Association of Japan prior to 
January 1, 1937. 

In China, the industry was loosely organized. There 
was no agency there through which we could deal with 
_ the industry as a whole. Individual Chinese firms took 
‘ our request for financial support under friendly consid- 
| eration. The Kiangsu, Chekiang & Anhwei Silk & Cocoon 
Guild, of Shanghai, contributed $1,925. In January, 
1935. This was never regarded, either by the Chinese or 
. by ourselves, as anything except a token payment, ex- 
pressing interest and good will. Before it was possible 
' to complete arrangements for the participation of the 
' silk industry in China in the plan subsequently proposed 
to and adopted by the Japanese, Japan had attacked 
China and the Chinese silk industry was disrupted. 
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Endeavors were made to enlist the support of the silk 
producing interests in Italy. While our negotiations were 
in progress, the Italian government took over control of 
the industry in that country and we made no further 
effort to obtain financial support from Italian sources. 


Section VI 


Reasons for the Formulation and Adoption of the Assess- 
ment Plan—Funds Obtained through its Operation 


Immediately upon its organization, International Silk 
Guild, Inc. planned and inaugurated a program of mer- 
chandising, promotion, publicity, and advertising, cover- 
ing the various fields of the industry in which silk mer- 
chandise was manufactured and sold and the stores 
through which this merchandise was distributed, as well 
as schools, colleges, and consumer groups with an in- 
terest in information pertaining to silk and the problems 
which had resulted from the wide-spread misrepresenta- 
tion of rayon merchandise for silk. 


This program was increasingly successful. As it pro- 
gressed, demands for services, involving expansion of the 
program and additional expense, increased. Experience 
soon demonstrated that if the Guild was to meet the 
requirements of the job it had undertaken to do, it 
would not only have to have more funds with which to 
work but it would have to be financed on a business basis. 
It could not continue to build with safety on the uncer- 
tain sand of contributions. 


‘To provide additional funds; as a means of determin- 
ing with reasonable certainty what the funds available 
would be; and to insure the regularity of the receipt of 
these funds, the plan of financing the Guild by assess- 
ments, voluntarily accepted by the industry, upon the 
raw silk imported into the United States, described in 
Section II of this memorandum, was evolved. 
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This plan was predicated upon the fact that the cost 
' of promotion is not only a legitimate but a necessary 
' part of the cost of doing business. There is no differ- 
ence in principle between action by the American silk 
_ Industry in raising a fund from the industry by voluntary 
assessment with which to promote the use of silk and 
' action by the American Viscose Corporation, for exam- 
ple, in appropriating $1,000,000 with which to promote 
the use of rayon. The unit amount of the assessment 
' proposed was infinitesimal in relation to both the cost 
- of the raw silk itself and the prices of the merchandise 
manufactured from it. 


The proposal was widely discussed and approved by 
the industry, not only as a practical but as a fair means 
of providing the funds necessary for the continuance of 
the Guild’s work, in the results of which the industry as 
a whole would share. When we say that the proposal 
was “approved by the industry”, we mean that approval 
of the plan was general and that there were no voices 
raised against it of which we were aware. 


As stated, Mr. Paolino Gerli, President of International 
Silk Guild, Inc., went to Japan in March, 1936, with 
the approval of the Guild’s Board of Directors, to dis- 
' euss this proposed method of financing with represent- 
atives of the silk producing interests in Japan. Mr. Gerli 
met and discussed the proposal with the Yokohama Raw 
Silk Exporters’ Association, in Yokohama, the Kobe Raw 
Silk Exporters’ Association, in Kobe, and the Central 
Raw Silk Association of Japan, in Tokyo. The mem- 
bership of these organizations included the leading figures 
in the silk producing industry in Japan. There can be 
no question that the industry there was thoroughly ad- 
vised regarding the purposes of the plan and the prin- 
ciple of its operation. 


This was confirmed, we believed, when on June 22, 
1936 the Central Raw Silk Association of Japan advised 
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the Guild that collection of the assessments as proposed 
would begin on January 1, 1937. 


Out of the assessments collected funds were forwarded 
by the Central Raw Silk Association of Japan to Inter- 
national Silk Guild, Inc., as follows: 


1937 $519,095.97 
1938 425,471.52 
1939 345,514.17 
1940 207,815.00 

$1,497,896.66 


From January 1, 1937 to May, 1940 when the re- 
mittances were terminated, the amounts forwarded 
equalled approximately the amounts collected, based upon 
the record of the shipments of raw silk from Japan 
during that period. 


Section VII 


How the Funds of International Silk Guild, Inc. were 
Spent—Outline of Some of the Guild’s Principal Activi- 
ties 
What did International Silk Guild, Inc. do with this 

money? 


The Guild spent it in the furtherance of its program, 
under budgets approved by its Executive Committee and 
Board of Directors. 


‘In the first paragraph of the preceding section (VI), 
we outlined the Guild’s program in general terms. We 
shall not burden this memorandum with a description 
of the program in detail; but in order that you may have 
a more concrete idea of how the funds the Guild re- 
ceived were spent and of who benefitted from their ex- 
penditure we are submitting a separate accompanying 
memorandum describing and illustrating some of the 
Guild’s principal activities. 
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Section VIII 
Operation of the Assessment Plan 
The machinery for the operation of the assessment 


‘plan was simple. Because they could be collected there 


with the greatest certainty and case, the assessments 


‘were collected in yen at Yokohama and Kobe, the ports 
‘through which all the raw silk exported from Japan 
‘passed. The collections were made under the super- 
‘vision of the Raw Silk Exporters’ Associations of Yoko- 
‘-hama and of Kobe. The funds collected were turned 


over to the Central Raw Silk Association of Japan in 


‘Tokyo to be forwarded to International Silk Guild, Ine. 


in New York. The remittances were received by the 
Guild in dollars from the Yokohama Specie Bank in 
New York 


Most transactions in raw silk between the seller in 


‘Japan and the purchaser in the United States followed 


the same general pattern. The purchaser, or importer, 
in the United States usually obtained a letter of credit 
from his bank to cover his purchase which he mailed or 


‘cabled to the seller in Japan. Upon its receipt, the 


seller would deliver the silk purchased to the port of 


export and get a bill of lading, or the shipping documents 
/required in the transaction, covering it. The seller 
' would then draw a draft upon the bank which had is- 
sued the letter of credit, take the draft, with the bill 
of lading attached, to his bank in Japan, and receive im- 


mediate payment in yen. 
The bank in Japan which took over the draft would 


forward it, with the shipping documents, to its New York 


branch or correspondent which would present it for ac- 


_ceptance to the bank which had issued the letter of 


credit and, upon acceptance, would surrender the ship- 
ping documents to be turned over to the purchaser for 
whose benefit the letter of credit had been issued. 
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‘Through this procedure, the Japanese bank which had 
taken over the draft would be provided with dollar funds 
at the draft’s maturity, unless, of course, it had already 
obtained such funds by selling the draft before maturity. 


It is beyond argument that whenever in the course of 
these transactions a seller of raw silk in Japan received 
payment in yen for his silk, he received the amount of 
the assessment. Therefore, when he turned that amount 
in to the assessment fund, he was merely turning over 
money he had received for that very purpose. 


The assessments were actually paid in dollars by the 
importers in New York, having been included in the 
amounts of the invoices which they paid by drafts drawn 
against letters of credit or upon them directly. No 
amount of Japanese sophistry, advanced to avoid or to 
obscure a just obligation, can change that. The invoices 
of the American importers—Exhibits A, B, and C—prove 


it. 


Just as there can be no question that these funds for 
which claim is made were paid by the raw silk importers 
in the United States, there can be no question, either, 
that they were paid to finance International Silk Guild, 
Inc. International Silk Guild, Inc. wants them back in 
the hands for which they were intended. 


Section IX 


Outline of the Events Leading Up to the Termination of 
‘the Remittances 


In accordance with the assessment plan, which had 
gone into effect on January 1, 1937, a remittance, equal, 
approximately, to the collections of the preceding month, 
was forwarded each month by the Central Raw Silk 
Association of Japan to International Silk Guild, Ine. 
from February through August, 1937. 
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No remittance was received in September. Some of 
| the Japanese members of the Guild in New York began 
to intimate that the Central Raw Silk Association was 
encountering difficulty in obtaining permission from the 
| Japanese Government to transfer these funds. 


On October 1, 1937, therefore, Mr. Gerli, President of 
- the Guild, wrote a letter to Mr. T. Wakimoto, head of 
the silk department of Mitsui & Co., New York, a mem- 
| ber of the Executive Committee of the Guild, and, at 
that time, the spokesman for the Japanese silk group 
in New York in matters pertaining to Guild affairs, from 
which the following is quoted: 


“While not exactly disturbed, I am, nevertheless 
wondering just why there should be any difficulty 
* * * in obtaining permission from the Finance Min- 
istry for the payment of the promotional funds of 
the International Silk Guild. 

May I present to you, in the hope that you will pass 


it on to Japan, that the funds that Japan is col- 
lecting in the form of five yen per bale that is 
shipped to America are, in reality, being collected 
for account of New York and it can readily be proved 
to the Finance Ministry that while the fund is col- 
lected in yen, it is actually drawn for on New York 
in dollars as part of the invoice amounts, the drafts 
for which are negotiated either against the letters 
of credit or on dollar drafts directly on the different 
houses. 

Therefore, it is not a question here of creating spe- 
cial dollar funds for the purpose, but it is rather a 
question of separating commercial dollar funds al- 
ready created by a shipment of raw silk. I have a 
big stack of invoices that I can show, indicating 
where I am being charged five yen on the bales for: 
these shipments and for which I issue good dollar 
letters of credit. * * ° 

After all, it is a matter of convenience only that we 
are asking Japan to collect these funds, a matter of 
convenience because the silk being shipped from 
Japan must pass through a bottleneck of exporters 
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who are only a few and can therefore collect them 
easily and without much disturbance. 
Certainly the majority of our importers, and speak- 
ing for E. Gerli & Co., Inc., I can definitely prove 
that I am paying for this fund and when it comes 
to the question of the New York offices of Morimura 
- or Mitsui or any other of the Japanese houses, as 
far as their New York end is concerned they are also 
paying for it. 
So, therefore, let us think in terms of New York 
and while giving full credit to our collaborators in 
| Japan for haipiie to handle this situation, do not 
let us detract from the fact that New York is paying 
for it.” * 6 @ 


This letter of October lst to Mr. Wakimoto was fol- 
lowed by a cablegram to the Central Raw Silk Associa- 
tion on October 7, 1937, as follows: 


“CABLE NLT 
CHUOSANSHI 
TOKYO (JAPAN) 


SOMEWHAT DISTURBED DELAY REMIT COL- 
LECTIONS EXPORTS SEPTEMBER STOP DE- 
SIRE POINT OUT THAT AMOUNT DUE IS 
PART OF DOLLAR DRAFTS ALREADY NEGO- 
TIATED BY EXPORTERS ON NEW YORK 
THEREFORE DOLLAR FUNDS ALREADY 
CREATED AND SHOULD BE MADE AVAIL- 
ABLE STOP PARTICULARLY THIS MOMENT 
DESIRABLE HAVE DEFINITE ASSURANCE 
REMITTANCES WILL BE FORWARDED REG- 


ULARLY 
INTERNATIONAL SILK GUILD” 


The foregoing communications reveal our original con- 
ception of the character of these funds as dollar funds 
paid by the importers in New York and of the right of 
the International Silk Guild to them immediately fol- 
lowing their collection in Japan. 


The remittance which should have been made in Sep- 
tember was included, without explanation, in the remit- 
tance for October, received October 30, 1937. 
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In January, 1938, through Mr. Wakimoto, Mr. Gerli 
received a letter dated December 24, 1937 from Count 
Matsudaira, President of the Central Raw Silk Associa- 
tion of Japan. Mr. Gerli replied to this letter on Jan- 
uary 25, 1938 and received a reply from Count Mat- 
sudaira under date of March 29, 1938. Copies of these 
letters are appended as Exhibits G, H, and I. 


Mr. Gerli’s letter—Exhibit H—is a clear, definite, and 
positive statement of our position. 


Count Matsudaira’s reply—Exhibit I—was confined to 
an apology and an explanation of the action of the Cen- 
tral Raw Silk Association in having made plans without 
our knowledge to dip into the assessment fund to pay 
‘part of the cost of the proposed silk exhibits at the New 
‘York and San Francisco fairs, on the theory, as it was 
explained to us later by the Japanese in New York, 
that the industry in the United States would benefit from 
these exhibits. 


We regarded Count Matsudaira’s letter as a typical 
‘Japanese communication in the circumstances and, in 
‘view of the fact that he had not taken issue with our 
‘position as stated in Mr. Gerli’s letter of January 25, 
1938, we acceded to the request of the Japanese members 
of our Executive Committee not to pursue the matter 
further. 


During the next several months, we heard occasionally 
from members of the Japanese silk group in New York 
‘that there was some confusion in the minds of some of 
‘the Japanese members of the industry in Japan with 
‘regard to the exact nature of the assessment fund; some 
‘of the exporters there appeared to believe that they 
‘were paying the assessments; there appeared to be some 
feeling among the representatives of the filatures that the 
‘filatures were receiving five yen per bale less for their 
silk than they would receive if there were no assessment. 
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| These remarks were usually made jokingly, in a man- 
her seemingly to indicate that we were not to take them 
seriously—that they merely reflected strange ideas that 
some of the Japanese in Japan had developed. We rec- 
ognized that there might be something behind these state- 
ments; but we classified whatever that something might 
be among the difficulties one had to meet in dealing with 
the Japanese. We knew that the distinction between 
collection and payment was clear and conclusive and 
that this distinction could be proved if it should ever 
be necessary to prove it. 


In April, 1938, the remittances from the Central Raw 
Silk Association were suspended. The reason given for 
the suspension was that the Japanese Government had 
refused to issue the permit necessary for the April re- 
mittance under the exchange control regulations then in 
effect. 


When, on April 30, 1938, no remittance had been re- 
ceived, Mr. Gerli sent the following cablegram to Mr. 
Takeo Ito, President of the Raw Silk Exporters’ Asso- 
ciation of Yokohama and a member of the Special Com- 
mittee of the Central Raw Silk Association of Japan, 
who, formerly, had been head of the silk department of 
‘Mitsui & Co. in New York and a member of the Execu- 
tive Committee of the Guild: 


“TTOTAKEO 
MITSUI 
YOKOHAMA JAPAN 


PRESENT CASH BALANCE THREE HUNDRED 
THIRTY THOUSAND DOLLARS PLUS YEN ONE 
MILLION FIVE HUNDRED THOUSAND TOTAL 
APPROXIMATELY SEVEN HUNDRED SIXTY 
THOUSAND DOLLARS AVAILABLE TO MARCH 
THIRTY FIRST NINETEEN THIRTY NINE 
STOP MINIMUM REQUIREMENTS WITHOUT 
SPECIAL PROMOTIONS FORTY THOUSAND 
DOLLARS MONTHLY LEAVING BALANCE 
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TWO HUNDRED EIGHTY THOUSAND DOL- 
LARS WHICH ABSOLUTELY NECESSARY 
CARRY OUT MINIMUM PROGRAM ALREADY 
PLANNED STOP FALL PROGRAM AS 
PLANNED MUST BE ANNOUNCED NOT LATER 
THAN MAY NINTH STOP PRESENT CASH 
BALANCE WILL BE EXHAUSTED BY OCTO- 
BER THIRTY FIRST AT LATEST THEREFORE 
NECESSARY MAKE IMMEDIATE DECISION 
BOTH FALL PROGRAM AND FUTURE CON- 
TINUANCE GUILD STOP EARNESTLY RE- 
QUEST IMMEDIATELY DEFINITE ASSUR- 
ANCE REMITTANCES WILL BE MADE MONTH- 
LY IN ACCORDANCE UNDERSTANDING STOP 
IF NOT FORTHCOMING FACED NECESSITY 
CLOSING DOWN GUILD ACTIVITIES APPROX- 
IMATELY OCTOBER THIRTY FIRST AND EF- 
FORTS AND MONEY THUS FAR SPENT VIR- 
TUALLY WASTED STOP MUST AGAIN INSIST 
THAT DOLLAR FUNDS FOR REMITTANCE TO 
GUILD ARE SELF CREATED BY DOLLAR 
DRAFTS ARISING FROM SHIPMENTS OF SILK 


TO NEW YORK 
GERLI PRESIDENT INSIG” 
Under date of July 1, 1938, a letter from the Central 


' Raw Silk Association of Japan was received by the Jap- 


anese Raw Silk Importers Association in New York for 
transmission to International Silk Guild, Inc. asking for 
certain data concerning the Guild’s contemplated activi- 
ties and expenditures. This request was thoroughly con- 
sidered and discussed by the officers of the Guild and 


| the members of its Executive Committee. The Japanese 
' members of the Executive Committee assured us that 
| this request involved merely a technical compliance with 
| the requirements of the Japanese Government relative 


to the exportation of funds from Japan. 


Accordingly, the following resolution was adopted by 
the Executive Committee of International Silk Guild, 
Ine. on August 4, 1938 and, together with the information 
which had been asked for, was forwarded to the Central 
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Raw Silk Association of Japan on August 15, 1938 over 
the signatures of the members of the Executive Com- 
mittee, the ‘Vice-President, and the Secretary: 


“WHEREAS, on January 1, 1937 a plan became op- 
erative providing, in brief: (1) for assessments of 
Y5.00 per bale on all raw silk exported from Japan 
to the United States; (2) said assessments to be 
collected at the source as a matter of convenience 
by the Raw Silk Exporters’ Associations of YoKo- 
hama and of Kobe; (3) the fund thus created, less 
proper deductions for expenses pertaining to its col- 
lection, to be remitted to International Silk Guild, 
Ine. in dollars monthly by the said Export Associa- 
tions through the Central Raw Silk Association of 
Japan; (4) the amount of each such monthly remit- 
tance to be caleulated upon the basis of the amount 
of the shipments of raw silk to the United States 
for the preceding month; and (5) said remittances 
to be used by the International Silk Guild, Inc., un- 
der the administration of its duly designated direc- 
tors and officers, for the promotion of silk and the 
protection of silk interests in the United States; and 
WHEREAS, in accordance with said plan, remit- 
tances were made regularly by the said Export As- 
sociations, through the Central Raw Silk Association 
of Japan, to International Silk Guild, Inc. from’ 
January, 1937 to March, 1938, and ' 
WHEREAS, said remittances were then suspended 
and none has since been received by the Interna- 
tional Silk Guild, Inc., and 

WHEREAS, regulations of the Government of Japan 
now in effect require the issuance of a permit for 
the remittance of funds abroad and, further, that an 
application therefor be accompanied by certain data: 
relative to the proposed use of such funds, 
THEREFORE, be it RESOLVED: 

That, for the purpose of complying with the afore- 
said regulations, the information necessary to the 
a sin for a permit in this instance be fur- 
nished ; 

AND be it FURTHER RESOLVED: 

That the International Silk Guild, Inc., hereby ex- 
press to the Central Raw Silk Association of Japan, 
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the Raw Silk Exporters’ Associations of Yokohama 
and of Kobe and to all others who have been helpful 
in negotiating for the release and the forwarding of 
the aforesaid remittances its appreciation of their 
cooperation and assistance.” 


It is apparent that we wished to have the Central Raw 


Silk Association of Japan understand thoroughly that 


Wwe were sending it the information it had asked for only 
‘because the regulations which the Japanese Government 
‘had put into effect with respect to the issuance of per- 
‘mits for the transfer of funds abroad required it. 


The resolution contained a restatement of the assess- 
ment plan. The Japanese members of the Executive 
Committee—Mr. T. Wakimoto, head of the silk depart- 


‘ment of Mitsui & Co., New York; Mr. S. Sugiyama, head 


of the silk department of Mitsubishi Shoji Kaisha, Ltd., 
New York; and Mr. Juichi Kono, President of Asahi & 


'Co., New York, representatives of three of the leading 


Japanese silk houses doing business in the United 


' States—not only voted for the adoption of the resolution 
_ but signed the resolution in the form in which it was 


sent to the Central Raw Silk Association of Japan, there- 
by establishing their agreement with its contents. 


Knowing something about the Japanese and the man- 


‘ner in which they operated with respect to their home 
| offices, it seems certain that these men would not have 
' signed this resolution if they had believed that the heads 


of their companies in Japan or any of the important 


figures in the industry there entertained a view of the 


assessment plan different from that set out in the resolu- 
tion. 


In October, 1938, the remittances from the Central Raw 


| Silk Association of Japan were resumed. 


In the summer of 1939, Mr. Eitaro Okamoto, Vice- 


| President of the Central Raw Silk Association of Japan, 
' visited the United States. The nature of the assess- 
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ment fund and the fact that remittances of the assess- 
ments from Japan had from time to time been interrupted 
and the damaging effects of these interruptions upon the 
Guild’s program were discussed with him. As a result 
of these discussions, the resolution of the Special Com- 
mittee of the Central Raw Silk Association of Japan 
dated August 19, 1938, referred to in Section II of this 
memoranduin and appended as Exhibit D, was adopted. 


Remittances continued without serious interruption un- 
til May, 1940 when they were again suspended. Again 
the Japanese members of the Guild in New York ex- 
plained that this suspension was attributable solely to 
the inability of the Central Raw Silk Association of 
Japan to obtain the permits necessary to the transfer of 
these funds. 


In September, 1940, Senator Gosuke Imai, a former 
member of the House of Peers in Japan and one of the 
leading figures in the silk industry there, visited the 
United States. The seriousness of the situation con- 
fronting the Guild because of the withholding of its 
funds and the claim of the Guild to the funds withheld 
were explained to Senator Imai and he was urged to 
use his influence in obtaining their release. Apparently 
as a result of Senator Imai’s efforts, the remittance re- 
ceived November 29, 1940, referred to in Section II, 
paragraph 10, of this memorandum, was made. 


During the summer and fall of 1940, discussions with 
the Japanese in New York continued. All we could get 
out of them was that they themselves, as well as the 
Central Raw Silk Association of Japan, were making 
every effort to have the funds of the Guild released and 
forwarded regularly but that the Japanese Government 
was adamant in its refusal to release them. 


Accordingly, on November 28, 1940 Mr. Gerli ad- 
dressed a letter to Mr. T. Nisiyama, head of the Japa- 
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nese Financial Commission in the United States, a copy 
of which is appended as Exhibit J. 


' he next day—November 29, 1940—Mr. Gerli received 
| .& letter signed by the three Japanese who were then 
members of the Executive Committee of the Guild—Mr. 
'$. Sugiyama; Mr. Juichi Kono; and Mr. H. Iijima, who 
_had sueceeded Mr. Wakimoto as head of the silk depart- 
ment of Mitsui & Co., New York—a photostatic copy of 
which is appended as Exhibit K. 


This letter stated that the permission of the Japanese 
Government to forward the remittances referred to in the 
letter : 


“ . . would not now be forthcoming due to a com- 
plete change of attitude on the part of the Govern- 
ment since the declaration of the Three Powers mili- 
tary alliance and the increased tension between Japan 
and the U.S.A.” 

Furthermore, the letter stated: 


“The Government feel that as a result of this un- 
satisfactory situation between the two countries to- 
day, the effects of any silk campaign would be seri- 
ously impaired and it is their desire to discontinue 
further remittances until the political and commer- 
cial relations between the two countries improve.” 
Thus it was flatly declared that the Japanese Govern- 
-ment intended to discontinue further remittances of the 
International Silk Guild’s funds. Plainly, the Japanese 
_Government had superceded the Central Raw Silk Asso- 
ciation of Japan in the control of these funds. 


It is significant that there is not a word in this letter 
-which challenges the fact that the funds which the Japa- 
nese Government refused to allow to be transferred be- 
longed to Internationa] Silk Guild, Inc. or which denied 
the Guild’s right to them. 


It is worth noting, also, that this letter contains the 
following: 
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“However, we all have to realize that we live in 
days of uncertainty and revolutionary actions aris- 
ing from not only political and international causes, 
but from a wholesale change of life and old ideals.” 
After the receipt of the letter from Messrs. Sugiyama, 
Kono, and lijima—Exhibit K—there was considerable 
discussion among the American importers with regard 
to refusing to pay the assessments. During that pe- 
riod, however, it was understood that our Department of 
State was engaged in conversations with the Japanese 
and it was the concensus of opinion that the American 
importers should not take any steps that might aggra- 
vate, even in slight degree, a situation which our own 
Government was understood to be attempting to resolve. 


However, the principal facts contained in this section 
of this memorandum were outlined orally by Mr. Paolino 
Gerli and Mr. R. D. Jenkins, President and Vice-Presi- 
dent, respectively, of International Silk Guild, Inc., to 
Mr. Raymond C€. Mackay, Assistant Chief, Far Eastern 
Affairs, Department of State, in Mr. Mackay’s office in 
Washington on February 28, 1941 for the information of 
the Department. 


Section X 
Liability for Assessments Withheld 


In the existing circumstances, we can not say with 
certainty who withheld these funds or what was done 
with them. 


The following facts, however, are clear: 
The Raw Silk Exporters’ Association of Yokohama 


and the Raw Silk Exporters’ Association of Kobe col- 
lected the assessments. 

The Central Raw Silk Association of Japan forwarded 
them to us from the time the assessment plan went into 
operation to the time the remittances were finally ter- 
minated. 





v 


204 


The Yokohama Specie Bank, in New York, was the 
bank through which we received them, in dollars. 


According to the representations of the Japanese, the 


.Japanese Government prevented the transfer to us of the 


funds for which claim is made by refusing to issue the 
permits necessary for their transfer. 


Liability for withholding these funds rests, therefore, 
with the following: 


1. The mdividual raw silk exporting firms in Japan: 
Mitsui & Company, Ltd.; Mitsubishi Shoji Kaisha, 
Ltd.; Katakura Corporation; Gunze Silk Corpora- 
tion; Japan Cotton Trading Company; Hara & Com- 
pany; Shinyei Corporation; Asahi Corporation; and 
such other firms as may have been engaged in ex- 
porting raw silk from Japan to the United States. 

These firms sold the silk upon which the assess- 
ments were made. ‘Through their branch offices, 
they functioned also as importers in the United 
States. They were members of the Raw Silk Ex- 
porters’ Association of ‘Yokohama or of the Raw 

ilk Exporters’ Association of Kobe, or of both; 

and, through their memberships in these associa- 
tions, they were members of the Central Raw Silk 
Association of Japan. They all were either willing 
aia parties to the withholding of these 
unds. 


2. The Raw Silk Exporters’ Assocution of Yokohama 
and the Raw Silk Exporters’ Association of Kobe. 
These associations collected the assessments. 
Moreover, it seems certain that they continued to 
collect them after it must have been known to them 
that the funds collected were not going to be used 
for the purpose for which they were intended. 


3. The Central Raw Silk Association of Japam. 
This was the agency charged with the responsi- 
bility of transmitting the assessments collected to 
International Silk Guild, Inc. In the case of the 
funds for which claim is made, it failed to do so. 
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4. The Japanese Government. 


According to the statements of the Japanese, the: 


Japanese Government refused to issue the permits 
necessary for the transfer of these funds. 


The Yokohama Specte Bank. 

This was the bank through the New York office 
of which we had received, in dollars, the remit- 
tances from the Central Raw Silk Association of 
Japan. So far as we know, it was the only agency 
authorized by the Japanese Government to discount 
foreign drafts. The dollars representing the as- 
sessments paid by the importers in New York, as 
they paid the drafts covering their raw silk pur- 
chases, went into its hands. More than likely, they 
accumulated there. Whether they were mingled 
with other funds and used for other purposes is a 
matter for conjecture. In the light of events, it 
appears probable that from May, 1940, on the Japa- 
nese utilized the assessment plan as a means of 
building up funds which they had no idea of turn- 
ing over to International Silk Guild, Inc. unless they 
found it necessary or expedient to do so. 


It is believed that the firms and associations named 
in the foregoing, the Japanese Government, and the 
Yokohama Specie Bank, individually and collectively, 
have funds in the United States and that such funds are 
liable for the satisfaction of this claim. 


or 


Section XI 
Purpose to which Funds Claimed will be Used when 
Obtained 
These funds belong to International Silk Guild, Inc. 


No individual firm or person has a claim on any part of 
them. 


‘It is our intention to use them when obtained to finance 
a@ program designed to create a silk producing industry 
in the United States. 
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It is the judgment of the Board of Directors of Inter- 


‘ national Silk Guild, Inc. that such an undertaking is 
| feasible; that silk is a desirable and necessary material 


for military and civilian uses; and that never again 
should the American Government or the American silk 
industry be totally dependent for their needs upon for- 
eign producers. 


Plans have been made for the reorganization of In- 


_ ternational Silk Guild, Inc. as American Silk Industries, 


Inc. through which this program will be planned and 


_ directed. Plans are being formulated to raise an ex- 
_ perimental silk crop at Clemson, South Carolina, under 
| the direction and in cooperation with The Clemson Agri- 


cultural College. 


In relation to this project, a photostatic copy of a let- 
ter dated April 8, 1942 from W. H. P. Blandy, Rear 
Admiral, U. S. Navy, Chief of Bureau of Ordnance, to 


' Mr. Gerli is submitted as Exhibit L and a letter dated 


April 15, 1942 from W. L. Clayton, Special Assistant to 
the Secretary of Commerce, also to Mr. Gerli, is sub- 
mitted as Exhibit M. 


This program requires funds immediately. It is hoped, 


_ therefore, that the claim of International Silk Guild, Inc. 


can be acted upon promptly and that a Presidential order 
for the payment of the funds claimed can be obtained 
so that they can be employed at once in the furtherance 
of this plan for an American silk producing industry. 


Section XII 


Members Board of Directors International Silk Guild, 
Ine. 1941-1942 


At the annual meeting of International Silk Guild, 


_ Ine. held December 27, 1940, the following were elected 


members of the Board of Directors to serve for one year 
or until their successors qualified: 


. Ward ‘Cheney 

. T. Doh 

. Charles G. Duffy 
. Paolino Gerli 

. G. Gorio 


. M. Hanaoka 

. Oscar Heineman 
. H. L. Hsieh 

. H. Lijima 

. Louis Kahn 

. R. S. Kilborne 
. Juichi Kono 

. R. K. Laros 

. I. Noda 

. H. Van Praag 

. M. A. Salembier 
. Goro Seki 

. S. Sugiyama 

. A. D. Walker 

. S. Yoshimoto 
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. J. P. T. Armstrong 
Belding Heminway Corticelli, New York 


Cheney Brothers, New York 

Shinyei Corporation, New York 
Duffy Silk Company, Buffalo, N. Y. 
BE. Gerli & Co., Inc., New York 


President, Comite International de la Soie 
(Honorary) 


Katakura Corporation, New York 

Osear Heineman Corporation, Chicago, Ill. 
Yungtai & Co., New York (Chinese) 
Mins: & Co., Ltd., New York 

Kahn & Feldman Inc., New York 
William Skinner & Sons, New York 
Asahi Corporation, New York 

R. K. Laros Silk Co., Bethlehem, Pa. 
Japan Cotton and Trading Co., New York 
Julius Kayser & Company, New York 
Salembier & Villate, Inc., New York 
Gunze Silk Corporation, New York 
Mitsubishi Shoji Kaisha, Ltd., New York 
A. D. Walker & Co., New York 

Hara & Company, New York 
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The firms or interests represented by the foregoing 
‘individuals are set out following their names in each 
instance. 


At various times during the year 1941, Mr. Gerli, Pres- 
ident of International Silk Guild, Inc., talked with the 
Japanese members of the Board—more particularly, with 
Mr. H. Iijima of Mitsui & Co., Ltd. and Mr. J. Kono of 
‘Asahi Corporation who occupied leading positions in the 
‘Japanese group—with regard to the desirability of the 
Japanese members resigning from the Guild. 


Mr. Gerli was finally advised by Messrs. Iijima and 
‘Kono in late November, 1941, that all the Japanese would 
‘present their resignations as members of the Guild and/or 
'as members of the Board of Directors at a special meet- 

ing of the Board to be called for that purpose. 


Accordingly, on December 2, 1941 notices of such 
' special meeting were mailed, the date for the meeting 


being December 9, 1941. 


' In the circumstance existing on December 9, 1941, no 
one of the Japanese attended the meeting. The meeting 

'was held as scheduled, however, and the resignations of 

‘the Japanese as received previously by Mr. Gerli were 
presented and accepted. 


At the annual meeting of International Silk Guild, Inc. 
‘held December 30, 1941, the following members of the 
' present Board of Directors were elected: 


Mr. J. P. T. Armstrong 
Belding Heminway Corticelli, New York 
Mr. Ward Cheney 
Cheney Brothers, New York 
Mr. Charles G. Duffy 
Duffy Silk Company, Buffalo, N. Y. 
Mr. Paolino Gerli 
E. Gerli & Co., Inc., New York 
Mr. Oscar Heineman 
Osear Heineman Corporation, Chicago, Il. 
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Mr. Louis Kahn 
Kahn & Feldman Inc., New York 
Mr. R. K. Laros 
R. K. Laros Silk Co., Bethlehem, Pa. 
Mr. Stewart Kilborne 
William Skinner & Sons, New York 
Mr. Walter Stunzi 
Stunzi Sons Silk Co., Ine., New York 
Mr. A. D. Walker 
A. D. Walker & Company, New York 
There are no aliens on this Board of Directors or in 
the present membership of International Silk Guild, Inc. 


EXHIBIT “A” 
OSCAR HEINEMAN CORPORATION 
Invoice No. Y-672, dated October 27th, 1938. 


Covering the purchase of forty (40) bales of raw silk 
from Asahi Silk Co., Ltd. 


Note that a charge of five (5) yen per bale on the 
forty (40) bales invoiced, or two hundred (200) yen, is 
separately itemized as “Campaign Fund” and included 
in the total amount of the invoice which was paid in 
dollars by a draft drawn upon the Chase National Bank, 
New York. 
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EXHIBIT “D” 


Resolution of Special Committee Central Raw Silk 
Association of Japan 


August 19, 1939. 


THE CENTRAL RAW SILK ASSOCIATION OF 
JAPAN 
(Nippon Chuo Sanshikai) 


No. 1 Yurakucho, Kojimachi-Ku. 
TOKYO 


Cable Address: “Chuosanshi Tokyo” 
Telephone: Marunouchi (23) 953. 2024 


| Resolution of Special Committee, Central Raw Silk Asso- 
ciation of Japan, covering the following points: 


That the Special Committee of the Central Raw Silk 
_ Association of Japan met to welcome Mr. Okamoto upon 
his return from the United States; 


That Mr. Okamoto reported to the Special Committee 
. the various conversations he had had in the United States 
_ with members of the silk trade and with the officers and 
members of the Executive Committee of the International 
- Silk Guild with reference to the remittances made in the 
' past and to be made in the future from the fund re- 
sulting from the assessments upon the raw silk exported 
from Japan; 


That, in the light of Mr. Okamoto’s explanation of 
_ these discussions, the Special Committee states that it 
| has in the past remitted to the International Silk Guild, 
for the Guild’s use in promoting silk in the United 
. States, the approximate amount of the assessments col- 
lected upon the raw silk exported to the United States 
- and that, insofar as it lies within its power, it is its 
intention to continue to do so. 
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I hereby acknowledge that the above-mentioned have 
been resolved by the Special Committee of the Central 
Raw Silk Association of Japan at Sansi Kaikan, Maru- 
nouti, Tokyo, on August 18th, 1939. 


Date August 19th, 1939. 

: /s/ YorrnaGca Maruparra. 
President of 

the Central Raw Silk Ass’n. of Japan 


EXHIBIT “E” 


RAW SILK SHIPMENTS (in bales) FROM JAPAN 
RECEIVED IN THE UNITED STATES MAY, 1940 
THROUGH JUNE, 1941 


Note: This calculation is based upon figures of raw 
silk importations furnished by the Commodity Exchange 
of New York and prevailing exchange rates furnished 
by the Manufacturers Trust Company, New York. 


1940 May 13,135 bales 
June 12,761 ” 


Total bales 25,896 
Assessment rate: 5 yen per bale 
5 x 25,896—129,480 yen 
In dollars, at the exchange rate 





of .23436, this amounts to $30,344.88 
July 21,255 bales 
August 27,022 ” 


September 20,165 ” 
October 37,350 ” 
November 40,204 ” 
December 29,748 ” 
1941 January 16,527 ” 
February 16,651 ” 
March 18,225 ” 


Total bales 227,147 
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Assessment rate: 10 yen per bale 
10 x 227,147—=2,271,470 yen 
In dollars, at .23436, this 


amounts to 532,341.71 
April 19,591 bales 
May 19,690 ” 
June 23,967 ” 





Total bales 63,248 
Assessment rate: 5 yen per bale 
5 x 63,248—=316,240 yen 
In dollars, at .23436, this 
amounts to 74,114.01 


Total amount of assessments 
collected $636,800.60 


Total assessments collected 

May, 1940 through June, 1941 $636,800.60 
Less remittance received 

November 29, 1940 58,375.00 


To tal amount of assessments withheld 
in Japan for which claim is made $578,425.60 


EXHIBIT “H” 
| Letter from Mr. Paolino Gerli, President, International 
Silk Guild, Inc., to Count Matsudaira, President, Cen- 
tral Raw Silk Association of Japan, dated January 25, 
1938, 
COPY 
January 25th, 1938. 
Count Yorinaga Matsudaira, President 
Central Raw Silk Association 
Yurakucho 
Kujimochi Ku 
Tokyo, Japan 
Dear Count Matsudaira, 
Mr. Wakimoto of Mitsui & Co. has sent me under date 
| of January 11th a translation of your letter of December 
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24th, 1937 on the subject of the decisions which were 
taken on the 2lst and 22nd of December at the tenth 
annual meeting of the Central Raw Silk Association of 
Japan. 


I have delayed writing to you until I have given this 
matter mature and serious consideration and, after care- 
ful study I am now writing to you to express my thoughts 
on the questions raised by your letter. 


My cablegram to you of October 7th on the subject of 
the remittance to the Guild—with particular reference to 
the exchange control situation—must have conveyed to 
you our feelings here in New York on the general ques- 
tion of these remittances. 


The feelings of our people in New York and I might 
say of the trade in general, both hosiery and broad silk 
weaving, is that the Five Yen per picul which is paid 
into the fund for silk promotion in your country must 
be remitted to New York and must be dispensed here 
according to decisions taken by us in New York and not 
under decisions taken without our knowledge and without 
consultation with us by the Central Raw Silk Association 
of Japan. 


It is well that we should have a very clear under- 
standing on this point which is very vital to the con- 
tinuation of the work of the International Silk Guild 
which is founded upon the principle that this promotion 
fund is paid for by a self-imposed charge of Five Yen 
per picul translated into dollars and paid for by the 
American importing group which is composed of Ameri- 
can firms and Japanese firms dealing in the New York 
market and therefore forming part of the American Silk 
Industry. 


I have recently been charged by the Rayon Producers’ 
Association before the Federal Trade Commission in 
Washington of personally being a propaganda agent and 
the Guild an agency of such propaganda, for the Japa- 
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‘nese Government. I issued a very emphatic denial on 


this point, making direct mention of the fact that the 


‘funds of the Guild are the proper and legitimate funds 


raised by the members of the Guild themselves at the 
point of export and remitted to them in due course. 


This matter is now one of public knowledge and since 
we are constantly being charged with being agents of 
propaganda it is well that the American people, the 
Trade itself and the Central Raw Silk Association of 
Japan clearly understand the point I have made and 


that all actions in connection with relationship of the 
' Guild and the Central Raw Silk Association of Japan 


should be of a character in conformity with these facts. 


The question seems to us a very simple one. The 
exact record of shipments to America is a matter of 


_ exact knowledge. We do not see the necessity of a 


budget in advance when all you have to do is to remit 


' for instance the early part of February what is the 
_ dollar equivalent of Five Yen per bale on the January 


shipments to America. If the shipments are large in 
any one month, or small, your remittance will be corre- 
spondingly larger or smaller. 


I would very much appreciate a final and definite con- 
firmation of this procedure. 


The question of your participation in thet New York 


- and San Francisco Fairs we feel is a matter that con- 


cerns you, and must not be the basis of any deduction 
from our funds. If you want our advice we will tell you 
that we think you are wasting money. We ourselves do 
not anticipate doing anything at the fairs because unless 
it is done on a startling and grandiose scale—and there- 


' fore very expensive—no impression will be created. 


With reference to your appropriation for Europe, we 
again do not see why we should pass on to Europe 
moneys arising out of a self-imposed tax on American 
imports. This crop year, particularly, your market had 
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the benefit of shipping a larger volume to Europe and 
we think that whatever you gave to them should come 
from the shippers to Europe. 


In a separate letter and after a meeting of the Ex- 
ecutive Committee in the near future, I expect to write 
you more in detail as to what we intend to do, but it is 
essential that you should know at the earliest possible 
moment our views in this matter which are also—and 
very particularly—my own views on the subject. 


Regretting the necessity of having to strike this dis- 
cordant note, but fully conscious of the importance of 
settling this question once and for all, I beg to remain 


Sincerely yours 
, PAOLINO GERLI 
PG/m 


EXHIBIT “I” 


Letter from Count Matsudaira, President, Central Raw 
Silk Association of Japan, to Mr. Paolino Gerli, Presi- 
- dent, International Silk Guild, Ine. dated March 29, 
1938. 
COPY 


Tokyo, March 29, 1938. 


To: Mr. Paolino Gerli, President, 
International Silk Guild, 
New York. 


Gentlemen: 


We thank you heartily for the untiring effort in the 
campaign for the promotion to increase the consumption 
of raw silk. We also express our sincere gratitude for 
your ceaseless effort to mitigate the feeling of your 
countrymen which has already shown a marked differ- 
ence of recent date. 
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With reference to your favor dated January 25, 1938 
containing your view on the effect of reduction in the 
amount of promotional fund had our careful attention. 
As explained to you previously that the estimated re- 
duced income and also appropriation for participating in 


‘ the Worlds Fair at San Francisco and New York was 
- unavoidable when you consider the facts that not only 


already the Japanese Government had willingly accepted 


| the invitation to participate but also when the delegates 


from both Fairs visited us last summer they expressed 
particular desire to have the silk industry take a very 
prominent part in the exhibition that we, silk people, 


| were bound by a sense of obligation to accept the invita- 


tion when we consider that the Fair is well supported 


' by the people of your country with whom we have his- 
' toric friendship and what is more important is our big- 


gest customer of raw silk. 
Because of our acceptance we were compelled to act 


| promptly to decide upon ways and means for prepara- 


tion of exhibits for the time is limited. These decisions 
are arrived at after the conference by the Promotional 
Committee, the Executive Committee and approved at 


_ the general meeting of the association as previously com- 


municated to you. 

We exceedingly regret that we have taken a step to 
participate in the Fairs without having previously con- 
sulted with you, but as explained, the circumstance in 


' which we were shrouded compelled us to make a quick 


commitment. It is hoped that you would be so good as 
to ignore whatever formality is lacking on our part in 
the premise and beg of you that you will be so kind as 
to render your continued cooperation to make the issue 
a successful one in the interest of raw silk. 
JAPAN CENTRAL RAW SILK 
ASSOCIATION 
Count Y. Matsudaira 
President 
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EXHIBIT “J” 


Letter from Mr. Paolino Gerli, President, International 
Silk Guild, Inc., to Mr. T. Nisiyama, dated November 
28, 1940. 


COPY 


November 28, 1940 
Mr. T. Nisiyama 
Japanese Financial Commission 
120 Broadway 
New York, N. Y. 


Dear Mr. Nisiyama: 


I think I would be remiss in my duty as President of 
the International Silk Guild if I did not do everything 
possible to bring to the attention of the Japanese the 
serious situation that is confronting the Guild and the 
unfortunate implications that may result from a policy 
which not only is placing us here in America in a most 
embarrassing position but which, if continued, may de- 
stroy our silk promotion program. 


I am confronted by a situation with which I must deal 
even though I myself do not thoroughly understand it. 
Because you are the ranking member of the Japanese 
community here, because of your official position, and 
because upon other occasions you have been good enough 
to clear the atmosphere of misunderstanding, I am ap- 
pealing to you for assistance. 


You are, I know, acquainted generally with the plan 
by which the Guild is financed. This plan is partly the 
result of my efforts and follows a pattern suggested by 
me. It found its expression in the self-imposed tax adopt- 
ed by the Chuokai in 1936 and approved by the official 
organs of the State. The purpose and the spirit was to 
establish a fund that in its major total would be made 
available to us in New York for silk promotion. 
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This fund was and is being raised by charging Y5 
per picul to June 30, 1940 and Y10 from July 1, 1940 
on all export silk bills. These bills are converted into 
| dollars and drawn against in New York. A Committee 
‘in Yokohama collects the funds and remittances are made 
to us through the Chuokai. 


Under this plan we received remittances fairly reg- 
ularly from January, 1937 to March, 1938 when they were 
‘ suspended. They were eventually resumed and, follow- 
‘ing the understanding we arrived at with Mr. Okamoto 
when he was here officially last year, they were made 
monthly until May of this year. 


Since then we have been in a complete blackout of 
both funds and information. We have had no reply to 
' Our inquiries. We have been given vague promises and 
| half-hearted explanations which did not explain. The 
program which we had planned carefully for this Fall 
has been disrupted. We have, nevertheless, been carry- 
ing on, both because we have not dared communicate 
any uncertainty regarding the Guild’s future to those in 
' the industry, to the stores, to the representatives of the 
press, and to others with whom we are dealing daily 
and because, in the light of the past assurances we have 
received from the Special Committee in Japan, from 
' Senator Imai and from others, we have believed that 
eventually the strange situation which had developed 
' would be explained and our remittances would be re- 
sumed. 


Just before Senator Imai left New York he told me 
that the Chuokai would remit $75,000 by the end of Oc- 
tober and another $75,000 early in December. It is now 
the end of November and we have not yet received any- 
thing. The funds which I had saved up so carefully for 
emergencies are reaching the exhaustion point. Our 
program as a whole is being seriously retarded. We can 
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make no definite plans or commitments for the future. 
Something must be done. 


According to the raw silk shipments for the current 
fiscal year to November lst, about $375,000 on the Y19 
basis has accumulated in this fund in Japan. The money 
must be there. Has it been impossible to obtain the au- 
thorization necessary for its transfer to us? I do not 
know. 

Have our friends in Japan any reservations regarding 
the advisability of continuing the silk promotion pro- 
gram on account of the international situation or for 
any other reason? I am not certain. 


I believe that the Japanese members of our Executive 
Committee—Messrs. Sugiyama, Iijima, and Kono—are 
sincere when they write and tell me how much they ap- 
preciate the work the Guild is doing and I believe also 
that Senator Imai is sincere when he tells me that the 
industry in Japan wishes to see the work of the Guild 
continue. However, somehow, somewhere there seems 
to have been an undercurrent of antagonism, a lot of 
misunderstanding, and what seems to me to be a battle 
behind the lines among the Japanese themselves which, 
I am sorry to say, I cannot fathom. 


There is involved in this also the larger question of 
good faith and the reliability that can be placed upon 
agreements between honorable peoples and groups. The 
Japanese have prided themselves—and rightly so—upon 
the manner in which they have always met their obliga- 
tions in the business, financial, and industrial fields. In 
the particular case of the Guild and the American silk 
market, they are now dangerously close to falling down 
on their promises, both in the written agreement and in 
the moral sense. I cannot see this happen or have any 
feeling that it might happen without protesting and call- 
ing it to the attention of a responsible man such as you 
are. 
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Our first imperative need is the prompt remittance of 
‘the funds now due us so that we can make immediately 
certain commitments that are vital to our program and 
do some definite planning with respect to others. 


The next necessity is the positive assurance that, bar- 
ring some eventuality over which neither the Chuokai or 
ourselves have any control which makes it impossible for 
‘funds in Japan to be transferred to other countries, re- 
mittances based upon the amount of the assessments col- 
lected in Japan will be made to us regularly. That is 
the essence of the agreement we made with Mr. Okamoto 
and which was subsequently confirmed by a resolution of 
the Special Committee in Japan. No extended explana- 
tion is necessary to make it clear that the work of the 
Guild to be effective must be planned definitely a long 
' time in advance and that it cannot be subjected to re- 
peated interruptions. 


A further contribution to the effectiveness of the 
Guild’s work, as well as to an improved. understanding 
' between the Japanese and ourselves, could be made 
through the development of more direct channels of com- 
- mnunication with the Chuokai. It is not in their best in- 
' terests or ours for them to isolate themselves from us 
and engage in discussions and arrive at conclusions re- 
- garding matters pertaining to our work here without con- 
sultation with us. The work of the Guild cannot be 
planned or conducted successfully from Japan. I am far 
from convinced that our friends in Japan who have re- 
ceived their information and impressions from so many 
different sources have had recently a true understanding 
of what the Guild has done and of the reasons for it. 
But that is something which perhaps you will be good 
enough to let me discuss with you after the foregoing 
matters of more immediate moment are settled. 


The Guild has made substantial gains. It’s name and 
activities are synonymous with silk in this country and 
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are recognized throughout the consuming countries of 
the world. If they should ever be impaired or destroyed, 
it would take years to reestablish the relationships the 
Guild now has with the industry, the stores, the press, 
with educational and consumer groups, the public, and 
the government; and I question whether:it could ever 
be done at all. Important possibilities lie ahead. Much 
is at stake. Instead of crawling along cautiously in an 
atmosphere of uncertainty, we should be moving forward 
steadily in an atmosphere of confidence. There was 
never greater need for that than now, as I am sure you 
will agree. 


We should arrive at once at a clear understanding of 
the Guild’s present position and probable future. A defi- 
nite means of transferring the funds collected for us in 
Japan upon which we can rely should be arranged. The 
Japanese must be frank and open with me and not permit 
me to stumble along in the dark with the responsibility 


which, as President of the Guild, I must carry. My 
services to the industry deserve better treatment than I 
am receiving at their hands. 


Please pardon this intrusion into your valuable time. 
I shall greatly appreciate some word from you, hoping 
that you will see my position and help me. 

With the expression of my high regard, I am 

Yours sincerely, 
Paolino Gerli 
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EXHIBIT “K” 


Letter from Messrs. Sugiyama, Kono, and Iijima to Mr. 
' Paolino Gerli, President, International Silk Guild, Inc. 
dated November 29, 1940. 


Cable Address for all offices “Mitsui” 
MITSUI & CO. LIMITED 
I. Mitsu—Bussun—Kuisha, Ltd. 
350 Fifth Avenue, New York 
Telephone Chickering 4-2900 
New York 


November 29th 1940 


In reply please refer to Silk Dept. 
Mr. Paolino Gerli, 

International Silk Guild, Ine. 
250-5th Avenue, 

New York, N. Y. 


Dear Mr. Gerli: 


We take it that the various stages of Senator Imai’s 
negotiations with the Chuokai Japan regarding the Cam- 
paign funds for the International Silk Guild, Inc. up to 
the time of his departure from New York are familiar 
to you, and we do not propose to repeat them here. 


While Senator Imai was here in New York, he received 
a cable from the Chuokai referring to a previous cable 
in which was stated that they could probably secure the 
Government’s permission to remit the sum of ¥500,000 in 
two remittances of ¥250,000 each—one to be made at the 
end of October, and the other at the end of December 
1940. This permission would not now be forthcoming 
due to a complete change of attitude on the part of the 
Government since the declaration of the Three Powers’ 
military alliance and the increased tension between Japan 
and the U.S.A. The Government feel that as a result of 
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this unsatisfactory situation between the two countries 
today, the effects of any silk campaign would be seriously 
impaired and it is their desire to discontinue further re- 
mittances until the political and commercial relations 
between the two countries improve. 


It is hardly necessary for us to tell you that we were 
very upset to receive this news and at first, we were 
really at a loss to know just what action should and 
could be taken. A meeting was held here in New York 
among all members of the Japanese Raw Silk Import- 
ers, including Mr. Uyeda of the Norinsho, and the sit- 
uation was thoroughly discussed from all angles. It was 
finally decided to approach our Government by calling on 
the influence of Mr. Nishiyama, Japan’s Finance Com- 
missioner to the United States. Messrs. Kono, Sugiyama 
and lijima visited Mr. Nishiyama at his residence with a 
view to convince him of the importance of our silk cam- 
paign more especially at times of growing tension be- 
tween the two nations. At the same time, there was 
some doubt in our own minds as to whether or not it 
was exactly a propitious moment to give consideration to 
regular or ordinary business matters, when at any time, 
we ourselves, might have to start packing our personal 
effects for a precipitate departure. However, we im- 
pressed upon Mr. Nishiyama that up to the very last 
moment we felt we should do everything possible to carry 
on as hitherto in the hope of improving commercial re- 
lations through our own particular sphere, the raw silk 
trade. 


We pointed out that although commerce between the 
two countries would be so seriously interferred with, and 
adversely influenced by political matters, that they could 
not be ignored or disregarded, yet in our capacity as 
traders we felt the necessity of combatting such political 
interference and influences and of doing what we could to 
maintain international relations on a peaceful footing. 


~ 
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We emphasized our genuine hopes for a definite future 
business for raw silk in this country in spite of increas- 
ingly strong competition from Nylon. However, in the 
face of this strong rivalry from Nylon, there could be no 
' question about the importance of a silk campaign. With 
- America holding its position as the leading silk market, 
the whole silk industry has to depend upon the activities 
of the International Silk Guild, Inc. 


In addition to all this, we told Mr. Nishiyama that so 
' long as Senator Imai had already promised Mr. Gerli 
' the remittance of ¥500,000 in accordance with the Chu- 
_ oKai’s previous cable, a failure to fulfill this promise 
would not only appear to be a loss of face for the Sena- 
tor, but would also cast a shadow on the reputation of 
_ Japanese sincerity and might even lead to a loss of In- 
ternational confidence in Japan. 


The logic of our contentions eventually prevailed, and 


- Mr. Nishiyama finally agreed to send a cable from his 
Office direct to our Government. In addition, Mr. Uyeda 
took similar action by cabling the Government authori- 
ties from his office. These two cables brought about the 
desired result to a certain extent, and on November 18th 
we received the Chuokai’s reply to the following effect: 


¥250,000 has been remitted the Guild through the Yoko- 
hama Specie Bank with the comment that a further re- 
mittance should not be counted upon due to the Govern- 
ment’s continued objections in view of existing political 
and International complications, and the Chuokai strongly 
advises the Guild to act accordingly, and keep strictly 
within the limits of their funds for the time being. 


In view of the splendid work of the Guild and espe- 
cially considering the fact that the first fruits of its 
labors are at last showing up, it is a matter of real regret 
and disappointment for us to have to convey to you the 
Chuokai’s message which is so contrary to what our Gov- 
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ernment has hitherto led us to expect. We presume the 
transfer of control of the silk industry in Japan from 
Dept. of Agriculture to Dept. of Commerce and Industry 
may have certain bearing upon the outcome of the sit- 
uation, and so may the recent creation in the Japanese 
Cabinet of a central authority controlling domestic and 
oversea publicities to unify similar activities undertaken 
by separate departments in the past. Unfortunately, we 
have not the power to control the consequences caused 
by pressure brought on us by our Government. As you 
can readily realize the Japanese Government’s power to 
contro] and influence our industries and commerce is 
getting stronger day by day, and especially has this 
been the case during the past few months. Under these 
circumstances, we feel it of paramount importance to rec- 
ognize that now is the time to change our ideas in respect 
of the silk campaign’s funds, as well as to revise our 
ideas on the future policy of the Guild. 


We are very much disappointed at the attitude our 
Government has seen fit to take, particularly at this 
critical moment in the silk trade, when, as we have re- 
marked upon before, there is a promising silk rennais- 
sance in the broad silk trade, with its possible contribu- 
tion to increased future silk consumption which, after 
all, is the outcome of the Guild’s vigorous activities. We 
are in thorough accord with your view that should the 
Guild have to be run in name only, or on a small scale 
with curtailed and limited activities, it would be mean- 
ingless and spell ruination of all its past work. How- 
ever, we all have to realize that we live in days of un- 
certainty and revolutionary actions arising from not only 
political and International causes, but from a wholesale 
change of life and old ideals. In view of this, there is 
nothing left for us to do but to ask for and rely upon 
the cooperation you have never failed to give us in the 
past. We bring this to a close with the urgent plea that 
you go into a close study as to the best ways and means 


—— 
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to enable the Guild to carry on until such time as further 
funds are available from Japan. 

And may we add that with your kind cooperation, we 
will assuredly do our utmost to bring about the time 
when funds from Japan will come as smoothly as they 
did in past years. 

With kind regards, 

Very sincerely yours, 

/s/ SS. Sugiyama 
S. Sucryama 

/s/ J. Kono 
J. Kono 

/s/ 4H. Iijima 
H. Irsrmma 

CLAIMS BRANCH EXHIBIT 2 


INTERNATIONAL SILK GUILD, INC. 
a Membership Corporation 


' Incorporated under the Laws of the State of New York 


BY-LAWS 
BY-LAWS 


INTERNATIONAL SILK GUILD, INC. 
(As Amended July 10, 1936) 


ARTICLE I 
NAME 
The name of this corporation shall be International 


Silk Guild, Inc. 


ARTICLE II 
MEMBERSHIP 
Section 1—Eligibility. 
Membership shall be open to any individual, firm, or 


_ corporation engaged in or having an interest in the silk 
' industry or any branch thereof, including dealers in raw 
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silk and those engaged in the processing of raw silk 
and/or in the buying, selling, or handling of products 
manufactured from raw silk. 


Section 2—Classes of Membership. 


There shall be the following classes of membership: 


(a) Honorary 


‘Honorary Members shall have the rights and privileges 
of Contributing Members but they shall be exempt from 
the payment of fees and dues. 


(b) Fownder 


Founder Members shall be eligible for election to the 
Board of Directors and to membership upon any and all 
committees. 


(¢) Contributing 


Contributing Members shall be eligible for member- 
ship upon any and all committees, except the Executive 
Committee; but they shall not be eligible for election 
to the Board of Directors and they shall not have voting 
rights at meetings of the members of this corporation. 


Section 3—Application, 


An applicant for membership in this corporation shall 
state in his application, made in accordance with what- 
ever form may be prescribed by the Board of Directors, 
such facts as shall disclose his eligibility for membership 
under Section 1 and shall agree to comply with the pro- 
visions of these By-Laws and to discharge all the duties 
and obligations of membership. 


If and when membership is to be held in the name of 
a firm, corporation, or association, the name of the in- 
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dividual who is to represent such firm, corporation, or 
' association shall be set out in the application. 


Section 4—Election. 


All applications for membership shall be presented to 
' to the Board of Directors for its action and any appli- 
' cant who shall appear to be eligible in accordance with 
' Section 1, and whose application shall conform to the 
provisions of Section 3, and who shall have satisfied all 
other conditions of eligibility with respect to the class 
' of membership for which application is made, may, with- 
in the discretion of the Board of Directors, be elected 
to membership. 


For the election of an applicant for Honorary Mem- 
bership a unanimous and for the election of an applicant 
for Founder Membership or for Contributing Member- 
' ship a majority vote of the members of the Board of 
' Directors present, and in no event less than seven (7), 
shall be required. 


Section 5—Duration and Termination of Membership. 


Membership shall terminate with the death, voluntary 
withdrawal as herein provided, or otherwise in pursuance 
of these By-Laws, and all rights and privileges of mem- 
bership and all rights in or to any of the corporate prop- 
erty shall cease upon termination of membership. 


Any member may resign from the corporation at any 
time by the filing of a written notice of his resignation 
with the Secretary. Such resignation shall not take ef- 
fect until after the discharge of all pecuniary obligations 
to the corporation. 


Section 6—Discipline. 


A member who shall fail to pay the annual dues pre- 
scribed in these By-Laws may, within the discretion of 
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the Board of Directors, be suspended by a two-thirds 
vote of the Board and shall, for the period of suspension, 
forfeit all the rights and privileges of membership. 


In addition to suspension for failure to pay the pre- 
scribed dues, any member may be suspended or expelled 
for cause. Such suspension or explusion shall be effected 
only by a two-thirds vote of the entire membership of 
the Board of Directors and only after the member shall 
have been furnished a full statement of the charges 
against him and have been provided adequate opportunity 
for a hearing thereon. Upon expulsion, all property 
claims and benefits in this corporation and in its prop- 
erty shall immediately cease. 


ARTICLE III 
OFFICERS AND DIRECTORS 
Section 1—Officers. 


The elective officers of this corporation shall be a 
President and a Vice-President. 


There shall also be a Vice-President and Managing 
Director; a Secretary; a Treasurer; and such other offi- 
cers as the Board of Directors may from time to time 
appoint. 


Section 2—Election of Officers. 


The elective officers of this corporation shall be elected 
annually by the Board of Directors from its own number 
at the first meeting of the Board held after its election 
and they shall hold office for one year or until their 
successors qualify. 


Section 3—Dzirectors. 


The Board of Directors shall consist of not more than 
twenty-five members of this corporation who shall hold 
office for one year or until their successors qualify. 
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Section 4—Election of Durectors. 


Members of the Board of Directors shall be elected 
at annual meetings of the voting members of this cor- 
poration. 

Section 5—Nomuinatvons. 


A Nominating Committee of five Founder Members 


‘shall be appointed by the President each year prior to 
‘the date set for the annual meeting; and it shall be the 
duty of this Committee to select the Founder Members 
‘who are to be voted upon at the annual meeting for 
‘election to the Board of Directors and to report the 


names of the Founder Members so selected to the annual 
meeting. 


Any ten Founder Members may present in writing at 
the annual meeting the name or names of Founder Mem- 
bers of the Guild who have not been selected by the 
‘Nominating Committee and the name or names so sub- 
mitted shall be included in the ballot. 


ARTICLE IV 





DUTIES OF OFFICERS AND DIRECTORS 
Section 1—President. 


The President shall be the principal executive officer 


' of this corporation and shall have general supervision 
' of all its affairs. He shall preside at all meetings of 


the corporation and of its Board of Directors and shall 


' be a member of and Chairman of its Executive Commit- 


tee. He shall possess such further powers and shall 
perform such other duties as the Board of Directors may 
from time to time determine. 
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Section 2—Vice-President. 


The Vice-President shall perform the duties of the 
President in case of the President’s absence or disability. 


Section 3—Treasurer. 


The Treasurer, who shall be the fiscal officer of this 
corporation, shall be appointed by and shall hold office 
during the pleasure of the Board of Directors. It shall 
be his duty to collect and to care properly for all monies 
belonging to and all securities, obligations, and evidences 
for monies due or owing to the corporation. He shall 
deposit all monies in the name of the corporation in 
such depositories as may be designated by the Board of 
Directors and shall keep accurate books of account of 
the receipts and disbursements of the monies so de- 
posited. He shall sign all checks drawn against the funds 
of the corporation for expenditures authorized by the 
Board of Directors and/or the Executive Committee sub- 
mitted to him for payment in accordance with these 
By-Laws. He shall possess such further powers and 
shall perform such other duties as the Board of Direc- 
tors may determine and the Board of Directors shall 
have the power to provide for the manner in and the 
method by which he shall perform such duties. Upon 
ceasing to hold office, the Treasurer shall surrender to his 
successor, when qualified, or to such other person as shall 
be designated by the Board of Directors, all monies, 
books, papers and other property of the corporation in 
his possession and/or under his control. 


Section 4—Vice-President and Managing Director. 


The Vice-President and Managing Director shall be 
appointed by and shall hold office during the pleasure 
of the Board of Directors. He shall, with the consent 
and approval of the Board of Directors and/or the 
Executive Committee, have active charge of the admin- 
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istration and management of the corporation’s affairs, 
except as otherwise herein provided and except as pro- 
vided by law. He shall formulate and direct the execu- 
tion of a program for the furtherance of the corpora- 
tion’s purposes and shall engage such personnel as may 
be required to carry out such program and/or to carry 
on the business of the corporation. Annually, or at or 
within such times as the Board of Directors may re- 
quire, he shall submit for approval a budget setting out 
contemplated expenditures for the period designated 
therein. 


Section 5—Secretary. 


A Secretary shall be appointed by and shall hold 
office during the pleasure of the Board of Directors. He 
shall serve notices of and keep the minutes of all meet- 
ings of the members and of the Board of Directors and 
shall serve as Secretary ex-officio of all committees. He 
shall keep and have custody of the seal of this corpora- 
tion and of all papers, books, and documents pertaining 
to his office. He shall have such other duties and powers 
as may be duly assigned to him by the Board of Direc- 
tors. 


Section 6—Dzirectors. 


The Board of Directors shall manage the property and 
‘affairs of this corporation and shall have absolute and 
‘complete power to perform any and all acts in further- 
ance of the purposes and objects of the corporation. 
‘The entire power of the corporation, except such as is 
‘expressly reserved to the members by these By-Laws, 
is vested in this Board of Directors. Such Board may 
‘from time to time delegate the exercising of such powers 
‘as it sees fit, except such as it may be prohibited from 
‘delegating, to such standing committee or other com- 
‘mittees hereinafter provided for as it may by resolution 
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designate. It shall fill any vacancy in any office, or in 
its own office, for the unexpired term of such office; and 
a director chosen to fill a vacancy shall have the qualifi- 
cations of the director to whose office he succeeds. 
Section 7—Other Officers. 


Such other officers as may from time to time be ap- 
pointed by the Board of Directors shall have such powers 
and authority and shall perform such duties as the 
Board of Directors may determine. 


ARTICLE V 


REMOVAL, COMPENSATION AND BONDING OF 
OFFICERS—REPORTS 


Section 1—Removal. 


Any director, officer, or member of a committee may 
be removed for misfeasance or non-feasance of duties or 
for misconduct by a two-thirds vote of the entire mem- 
bership of the Board of Directors at any meeting, pro- 
vided that notice of such meeting shall have been served 
personally or by mail at least seven (7) days before 
such meeting upon each director and upon the officer or 
member of a committee sought to be removed, such no- 
tice stating the time and place of holding such meeting 
and that the removal of such officer or member of a 
committee will be moved for consideration thereat. 


Section 2—Compensation and Expenses of Officers. 


No officer, director, or member of a committee shall 
receive any compensation for services rendered by him 
to this corporation except the Vice-President and Man- 
aging Director; the Secretary; and the Treasurer, each 
of whom shall receive such compensation as the Board 
of Directors by a two-thirds vote shall determine, It is 
expressly provided, however, that the reasonable ex- 
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penses of all officers, directors, or members of committees 
when engaged in the work of this corporation by its 
direction may be paid from the funds of the corporation. 


Section 3—Bonds. 


The Treasurer of this corporation shall give a surety 
bond to be approved by the Board of Directors as to 
amount, form, and sufficiency of sureties, such bond to 
be conditioned for the faithful performance of his duties 
and for the just and true accounting, payment, and dis- 
position of any monies or any property of the corpora- 
tion received by him. 


Any other officer, director, or member of a committee, 
whenever called upon by the Board of Directors, shall 
give a similar bond for the faithful performance of his 
duties. 


The expenses of such bonds shall be defrayed by the 
corporation. 


Section 4—Reports. 


Annually and/or at such other time or times as the 
Board of Directors may require, the President; the 
Treasurer; and the Vice-President and Managing Direc- 
tor each shall make a report to the Board of Directors 
in writing covering the conduct of his office for the pe- 
riod for which the report is made. 


ARTICLE VI 
COMMITTEES 


Section 1—Executive Committee. 


The Board of Directors of this corporation shall each 
year elect from its own number an Executive Committee 
consisting of six members. 
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During the intervals between the meetings of the Board 
of Directors, the Executive Committee shall possess and 
may exercise all the powers of the Board of Directors 
in the management and direction of the affairs of the 
corporation in conformity with these By-Laws and in any 
case in which special directions to the contrary shall not 
have been given by the Board of Directors. All actions 
by the Executive Committee shall be reported to the 
Board of Directors at its meeting next succeeding such 
actions and shall be subject to revision and alteration by: 
the Board, provided that no rights of third parties shall 
be affected by such revision or alteration. 


A majority of the Executive Committee shall be nec- 
essary to constitute a quorum and in every case an af- 
firmative vote of a majority of the members of the 
Committee shall be necessary for the passage of any 
resolution or motion. 


The Executive Committee shall meet as provided by 
the Board of Directors and it shall meet also at the 
eall of its Chairman or of any three members of the 
Committee, provided that in either of these events the 
Secretary shall have served due notice of the meeting 
upon all the members of the Committee. 


The Executive Committee shall determine its own rules 
of procedure. 


Section 2—Other Committees. 


The Board of Directors may from time to time appoint, 
or it may authorize the appointment of, such other com- 
mittees as to the Board of Directors may seem neces- 
sary or desirable for carrying out the purposes of this 
corporation; and it may define the powers and duties of 
such committees. 
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ARTICLE VII 
MEETINGS 


Section 1—Meetings of the Corporation. 


The annual meeting of this corporation shall be its 
‘only regular meeting and shall be held in December of 
each year on such date and at such time and place as 
‘the Board of Directors shall determine. Twenty (20) 
. days notice of such meeting shall be given by the Sec- 
retary by mail. 


A special meeting may be called by the President or 
_by order of the Board of Directors at any time, either 
at the principal office of the corporation or elsewhere, 
and notice thereof shall be mailed by the Secretary to 
each member at least ten (10) days prior thereto. It 
| shall be the duty of the Directors or of the President to 
call a special meeting of members upon written request 
of not less than one-third of the Founder Members of the 
corporation. 


Section 2—Meetings of Directors. 


The Board of Directors shall hold its first regular 
meeting immediately after and its last regular meeting 
. on the day preceding the annual meeting of the corpora- 
tion in each year. The Board shall hold at least two 
other regular meetings during the year at such place 
and time as it may determine. 


Special meetings of the Board of Directors shall be 
held whenever called by the President at whatever time 
' and place he shall direct. The Secretary shall give by 
' mail at least seven (7) days notice of all such special 
meetings. 
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Section 3—Quorums. 


A’ quorum at any meeting of this corporation shall 
consist of fifty-one (51) per cent of its voting members, 
present in person or by proxy. 


Seven (7) members of the Board of Directors shall 
constitute a quorum for the transaction of business at 
any of its meetings, except as otherwise herein provided. 


Section 4—Prozxies. 


Voting by proxy at meetings of the members of this 
corporation and of its Board of Directors shall be per- 
mitted. Proxies shall be in writing and shall be filed with 
the Secretary. 


Section 5—Voting Power of Members. 


Each Founder Member of this corporation shall be en- 
titled to one (1) vote upon any and all questions which 
come before the corporation for action by its members. 


ARTICLE VOI 
FUNDS 


Section 1—Membership Fees and Dues. 


As a condition precedent to election to membership in 
this corporation, each Founder Member, with the excep- 
tion of those who represent foreign persons, firms, cor- 
porations, associations, or other organizations who/which 
have contributed funds to the Guild, shall pay a member- 
ship fee of one thousand ($1,000) dollars. 


Annual dues for Founder Members and for Contrib- 
uting Members shall be $50.00. 
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Section 2—Voluntary Contributions. 


The corporation may secure funds, in addition to those 
provided for in Section 1 hereof, by voluntary contri- 
‘bution from members or from persons, firms, corpora- 
tions, associations, or organizations who/which wish to 
‘benefit from the activities or from some particular ac- 
tivity of this corporation. 


Section 3—Fiscal Year. 

' The fiscal year of this corporation shall begin on the 
first day of April in each year. 

‘Section 4—Effect of Dissolution and/or Liquidation. 


Upon any dissolution or winding up of the corporation 
or upon any liquidation of its assets, there shall first be 
paid pro rata to those persons, firms, corporations, as- 
‘sociations, or other organizations who/which have con- 


‘tributed to the Guild amounts in excess of membership 
'fees for Founder Memberships the amounts of such con- 
tributions; and thereafter the remaining assets shall be 
‘divided pro rata among the Founder Members who have 
paid membership fees of $1,000. 


ARTICLE Ix 


SEAL 
Section 1. 


The Seal of this corporation shall be circular in form 
-and shall contain the name of the corporation, the words 
“CORPORATE SEAL, NEW YORK” and the figures 
' “1933.” Said seal may be used by causing it or a fac- 
' simile thereof to be impressed or affixed or reproduced 
or otherwise. 
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ARTICLE X 


AMENDMENTS 
Section 1. 


These By-Laws may be altered, amended, or repealed 
by two-thirds of the members of this corporation present 
and entitled to vote at any meeting, provided that writ- 
ten' notice of the proposed alteration, amendment, or re- 
peal shall have been sent to the members entitled to vote 
thereon with the call for such meeting. 


ARTICLE XI 
DEFINITIONS AND INTERPRETATIONS 


Section 1. 

Whenever the word Guild is used in these By-Laws it 
refers to and designates INTERNATIONAL SILK 
GUILD, INC. 

Section 2. 


The Board of Directors of this corporation shall have 
final and exclusive power to interpret these By-Laws, 
except as otherwise provided by law. 


CLAIMS BRANCH EXHIBIT 4 


JAPAN TRADE GUIDE (1938) 
ORGANIZATIONS IN THE RAW SILK INDUSTRY 


Page 230 


With the purpose of improving and developing the seri- 
cultural industry, the Government promulgated the Law 
of Raw Silk Industry Associations in March, 1931, and 
in accordance with the provisions of this special law, 
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civilian organizations were set up in different lines of 
the industry. These organizations are operating under 
‘the control of the Central Raw Silk Association (Nippon 
Chuo Sanshi Kwai), their supreme control body, and in 
‘cooperation with the governmental institutions, The or- 
ganizations in the raw silk industry are as follow: 


The Central Raw Silk Association of Japan (Nippon 
Chuo Sanshi Kwai) was established in March, 1932, un- 
‘der the provisions of the Law of Raw Silk Industry Asso- 
ciations. This is the supreme civilian organization in the 
‘raw silk industry. It consists of the National Federation 
‘of Silk Egg Card Producers’ Association (Zenkoku San- 
‘shugyo Kumiai Rengokai), the National Federation of 
'Filatures’ Associations (Zenkokn Seishi Kumiai Rengo- 
kai), the National Federation of Cooperative Silk Manu- 
‘facturers Associations (Zenkoku Sangyo Kumiai Seishi 
‘Kumiai Rengokai), the Raw Silk Factors Association 
| (Kiito Tonyagyo Kumiai), and the Raw Silk Exporters 
' Association (Kiito Yushutsugyo Kumiai). 


The Assembly of the Central Raw Silk Association of 

' Japan, which is the voting machinery of the organization, 

‘eonsists of 30 representatives selected by the affiliated 

' federations (each member federation is allowed to select 

five representatives) and special representatives appointed 

by the Government (whose number is limited to under 
one-fifth of the total number of representatives). 


The Central Raw Silk Association of Japan enforces 

- various necessary control measures over all lines of the 

raw silk industry on one hand and approaches the Gov- 

' ernment on the other in connection with the materializa- 

tion of various necessary institutions for the raw silk 

circles. Further, the association conducts various inves- 

' tigations for the promotion of the industry. It has also 

been displaying brisk activity in promoting raw silk con- 
sumption and in advertising campaigns, 
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The organizations affiliated with the Central Raw Silk 
Association of Japan are as follows: 


The National Federation of Silk-Egg Card Producers’ 
Associations (Zenkoku Sanshugyo Kumiai Rengokai). 
This Federation was formed to execute necessary meas- 
ures for the promotion of closer cooperation and co- 
ordination among, and for the realization of common aims 
of, the prefectural silk-egg card producers associations, 
which are organized by silk-egg producers in different 
prefectures. The principal business of the Federation in- 
cludes standardization of silk-eggs, encouragement and 
guidance of silk-egg producers and investigation and re- 
search work in connection with production of silk-eggs. 
The Federation has been directing its efforts to expand 
and strengthen the cooperative associations. 


The National Federation of Cocoon Producers, Associa- 
tions (Zenkoku Yosangyo Kumiai Rengokai). This Fed- 


eration is the national Control machinery for two million 
sericulturists. In its domain are the Prefectural Federa- 
tions of Cocoon Producers, which consist of the Cocoon 
Raisers Associations of different counties of respective 
prefectures. ‘The cocoon producers associations in dif- 
ferent farming communities comprise the county asso- 
ciations. 


Under the National Federation of Cocoon Producers’ 
Associations, various institutions are operated for the 
unification of the quality of silk cocoons, guiding of seri- 
culturists, improvement of trading methods for silk co- 
coons, prevention of silk worm diseases and other neces- 
sary matters. The Federation has also been actively di- 
recting its efforts toward establishing a savings system 
for emergency and a mutual aid system for the purpose 
of attaining stabilization of the livelihood of sericulturists. 


The National Federation of Filature Associations (Zen- 
koku Seishigyo Kumiai Rengokai). This Federation is 
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the controlling body for silk reelers, consitsing of the 
associations organized by filature owners (excluding those 
who operate dupion, wild silk cocoon reeling and hand 
reeling plants) in different prefectures. The Federation 
conducts business in connection with the standardization 
of grades of raw silk, guidance and encouragement of the 
' silk reelers, promotion of the welfare of operatives in the 
' silk reeling industry, control over and coordination in 
' the silk reeling industry. Of late, the Federation has 
embarked on a program to solve the difficult question 
of eliminating surplus reeling basins in the existing fila- 
tures, in cooperation with the National Federation of 
' Cooperative Silk Manufacturers’ Associations. 


The National Federation of Cooperative Silk Manufac- 
turers Association (Kenkoku Sangyo Kumiai Seishi 
Kumiai Rengokai). This is the controlling machinery for 
filature associations organized by sericulturists belonging 
to the cooperative industrial societies in different local- 
ities. It executes business regarding rationalization of 
silk cocoon trading, unification of raw silk grades, guid- 
ance and encouragement to the cooperative raw silk manu- 
facturers associations. 


The Raw Silk Factors Association (Kiito Tonyagyo 
' Kumiai). There exist two raw silk factors associations, 
one in Yokohama and the other in Kobe. Each of them 
consists of persons who are engaged in the silk business. 
These organs serve as a means of improving, developing 
and controlling the raw silk business and conducting 
various important investigations and research work with 
respect to raw silk business. 


The Raw Silk Exporters Guilds (Kiito Yushutsugyo 
Kumiai). There are two raw silk exporters associations, 
one in Yokohama and the other in Kobe. Each of these 
associations is organized by raw silk exporters, and adopt 
and execute various measures and conduct investigation 
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and research work which are considered necessary for im- 
proving and unifying raw silk trading and exporting 
methods. 


CLAIMS BRANCH EXHIBIT 5 


Law no. 24 
Promulgated March 28, 1931 
Effective July 1931 


LAW PERTAINING TO SILK YARN 
INDUSTRY ASSOCIATIONS 


Chapter Three. The Japan Central Silk Association 


Article 69. The purpose of the Japan Central Silk 
Association shall be to act as a liaison body between the 
Federation of the Silk Yarn Industry Associations and 
silk yarn industry associations, to promote the improve- 
ment and development of, and to regulate the silk yarn 
industry. 

Article 70. The Japan Central Silk Association shall 
be a corporation. 


Article 71. The Japan Central Silk Association, in 
order to achieve its purpose, shall carry out the follow- 
ing: 

1. Establish facilities to effect liaison between, and 
regulation of, the Federation of the Silk Yarn Industry 
Associations and silk yarn industry associations. 


‘2. Engage in research and investigations pertaining 
to silk yarn industry. 


3. Establish facilities to expand markets for silk yarn. 


4. Act as arbitrator or mediator in disputes pertain- 
ing to the silk yarn industry. 


5. Set up facilities necessary to improve, develop, and 
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regulate the silk yarn industry other than those men- 
tioned above. 


' Article 72. The Japan Central Silk Association shall 
embrace the entire nation. 


Article 73. The name of the Japan Central Silk Asso- 
ciation shall be written, employing the characters which 
read The Japan Central Silk Association. 


' Any organization other than the Japan Central Silk 
Association shall not be permitted the use of the above 
combination and order of the characters for its name. 


_ Article 74. The membership of the Japan Central Silk 
Association [Nihon Chié Sanshikai] shall be composed of 
the federations of the silk yarn associations as prescribed 
in Article 57, Items 2 to 7. 


(Article 57. The Federation of Silk Yarn Associa- 
tions [Sanshigy6 Kumiai Rengékai] shall be composed 
of the following seven categories of associations: 


1. The Federation of Prefectural Sericultural As- 
sociations [Dé6-Fu-Ken Ydésangy6 Kumiai Rengékai]. 

2. The National Federation of Sericultural Asso- 
ciations [Zenkoku Yésangy6 Kumiai Rengokai]. 

3. The National Federation of Silk-worm Egg 
Producers’ Associations [Zenkoku Sanshugy6 Kumiai 
Rengékai]. 

4. The Federation of Silk-reeling Industry Asso- 
ciation of the National Industria] Federation [Zen- 
koku Sangyd Kumiai Seishi Kumiai Rengékai]. 

5. The National Federation of Silk-reeling Indus- 
try Associations [Zenkoku Seishigyd Kumiai Rengé- 
kai]. 

6. The National Federation of the Raw Silk 
Wholesalers’ Associations [Zenkoku Kiito Ton’yagyé 
Kumiai Rengokai]. 

7. The National Federation of the Raw Silk Ex- 
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porters’ Associations [Zenkoku Kiito Yushutsugy6 
Kumiai Rengokai].) 


Should there be no organization of a National Federa- 
tion of the Raw Silk Wholesalers’ Associations or a 
National Federation of the Raw Silk Exporters’ Associa- 
tions, the Raw Silk Wholesalers’ Associations or the Raw 
Silk Exporters’ Associations shall be included in the mem- 
bership, in addition to those given in the previous para- 
graph. 


Article 75. The Japan Central Silk Association shall 
be established after a general meeting is called with the 
consent of two-thirds of those eligible to membership; 
articles of association discussed and decided upon; and 
officers elected; in accordance with provisions of the ordi- 
nance, and after approval by the competent Minister. 


The provision in Article 36, Paragraph 1 shall be 
applied to any voting at the organizational general meet- 
ing referred to in the previous paragraph. 


(Article 36. Paragraph 1. The provisions in Ar- 
ticle 33, Paragraph 1, Items 3, 7 and 8 shall be de- 
cided upon by a two-thirds vote of those present, a 
quorum consisting of half or more of the member- 
ship.) 

(Article 33. Paragraph 1. The action and decision 
of a general meeting is required in matters pertain- 
ing to: 

3. Facilities for regulatory measures prescribed 
by ordinance. 

7. Changes of the articles of association. 

8. Election and release of officers.) 


_ In ealeulating the number of qualified members, in con- 
nection with the two previous paragraphs, if there be two 
or more raw silk wholesalers’ associations or raw silk 
exporters’ associations, all associations in one category 
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shall be regarded as one association, i.e. one raw silk 
‘wholesalers’ association and one raw silk exporters’ asso- 
‘ciation, in accordance with the provisions of the preceding 
Article, Paragraph 2. 


Article 76. The Japan Central Silk Association shall 
‘have general meetings. A general meeting shall be com- 
‘posed of the chairman, vice-chairman, members, and spe- 
‘cial members. The members of the Japan Central Silk 
‘Association shall be elected by the Federation of Silk 
‘Yarn Associations or silk yarn associations who are 
‘members thereof; and the special members shall be ap- 
pointed by the competent Minister. 


The number of the special members shall be limited to 
‘one fifth or less of the fixed membership. 


Matters pertaining to election and release of the mem- 
bers, and to appointment and release of the special mem- 
bers other than given in the two preceding paragraphs 
shall be prescribed by ordinance. 


Article 77. The Japan Central Silk Association shall 
have the following officers. 


President: one 
Vice-President: one or two 
Councillors: several 


The above officers shall be elected from the members 
‘and special members. Non-members may be elected to the 
offices of President and Vice-President. 


Article 78. When any member of the Japan Central 
Silk Association is to set up facilities pertaining to the 
control of the silk yarn industry, he shall first obtain 

‘approval of the Japan Central Silk Association, as pre- 
scribed by ordinance. 


Approval from the Japan Central Silk Association, as 


' mentioned in the preceding paragraph, shall be subject to 
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the decisions and actions of a general meeting of the 
Japan Central Silk Association. 


The provisions in Article 36, Paragraph 1 shall be 
applied to any decisions of the general meeting called 
pertaining to the preceding paragraph. 


Article 79. The provisions in Articles 4 to 6, Article 9, 
Paragraph 1, Articles 12 to 14, Article 28, Articles 33 
to 35, Article 36, Paragraph 1, Articles 37, 40, 64 and 67 
shall be applied to the Japan Central Silk Association. 


(Article 4. The silk yarn associations shall not 
engage in any profit-making ventures.) 

(Article 5. The silk yarn associations may make 
representations to government offices concerning mat- 
ters pertaining to the silk yarn industry. 

The silk yarn associations shall be responsible for 
replying to inquiries from government offices.) 

(Article 6. Government offices may request reports 
pertaining to the silk yarn industry of the silk yarn 
associations. They may also order the associations 
to make investigations in matters pertaining to the 
silk yarn industry.) 

(Article 9. In accordance with the provisions pre- 
seribed in the articles of association, the silk yarn 
associations may assess dues from members in order 
to defray expenses of the associations, and may im- 
pose fines on members who are delinquent in the pay- 
ment of assessments.) 

(Article 12. Government offices may demand re- 
ports on the activities of the silk yarn associations; 
inspect the manner of execution of their business 
affairs and their finances; order changes in their 
articles of association, budget, methods of assessment 
of members to obtain income to defray expenses; and 
issue orders or take disciplinary measures in line 
with supervisory action.) 
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(Article 13. When a government office deems that 
the decisions of silk yarn associations or the actions 
of their officers are in violation of the laws or the 
articles of association, or are inimical or potentially 
inimical to public welfare, it may demand the cancel- 
lation of such decisions, dismissal of officers, the sus- 
pension of the activities of the association, or its dis- 
solution.) 

(Article 14. Matters pertaining to dissolution and 
merger of silk yarn associations shall be prescribed 
by Imperial ordinance.) 

(Article 28. The sericultural associations shall 
come into being when approval for their establish- 
ment is given by government authorities.) 

Article 33. The action and decisions of a general 
meeting shall be required on matters pertaining to: 


1. The budget. 

2. The methods of assessment to obtain income 
to defray expenses. 

3. The facilities pertaining to controls set up in 
accordance with the provisions of ordinance. 

4. The reports on activities and finances. 

5. Loans. 

6. The creation, administration, and disposition 
of permanent property. 

7. Changes in the articles of association. 

8. The election and release of officers. 

9. The election and release of officers prescribed 
in Article 65. 

10. Consent as prescribed in Article 63. Para- 
graph 1. 


Decisions pertaining to Items 1 to 3, Items 5, 7 
and 8 in the preceding paragraph shall not take effect 
without approval by a government office.) 

(Article 65. The Federation of Silk Yarn Associa- 
tions shall have general meetings. A general meeting 
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shall be composed of a chairman, a vice-chairman and 
members. 

The members of the Federation of Silk Yarn Asso- 
clations shall be elected by the silk yarn associations 
or the Prefectural Federation of the Sericultural As- 
sociations, which are the members of the Federation 

of Silk Yarn Association. 

Matters pertaining to election and release of mem- 
bers other than prescribed in the preceding para- 
' graph shall be prescribed by ordinance.) 

(Article 63. Paragraph 1. The Federation of Silk 
‘Yarn Associations shall be established after a gen- 
eral meeting is called with the consent of two thirds 
of those eligible to membership in their respective 
areas; articles of association discussed and decided 
upon; officers elected; and the budget and methods 
of assessment for income to defray expenses decided 
upon; in accordance with the provisions of the ordi- 
nance, and after approval by the competent Minister.) 

(Article 34. A general meeting shall be called by 
the President of the association. Members may call, 
with the consent of more than two thirds of the mem- 
bership, a general meeting by presenting a written 
statement of the purpose of and the reasons for a 
meeting. 

If the President fails without proper reason to call 
a general meeting within two weeks after the pres- 
entation of a petition for a meeting by members, made 
in accordance with the provisions of the preceding 
paragraph, the petitioners may call a general meeting 
upon obtaining the approval of the government au- 
thorities. If a general meeting cannot be called in 
accordance with the provisions of the preceding three 
paragraphs, a government office may designate the 
members to call a general meeting.) 

(Article 35. Majority vote of those present shall 
rule in the proceedings of a general meeting in all 
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cases other than those prescribed by the provisions 
of this law. In case of a tie vote, the presiding of- 
. ficer shall cast a vote.) 

2 (Article 37. Minor matters that require the deci- 
sions of a general meeting shall be acted upon by 
obtaining the opinions of the members through mail, 
in accordance with the provisions in the articles of 
association.) 

(Article 40. As provided in the articles of associa- 
tion, the President of ‘the association may take indi- 
vidual action on matters requiring decisions of a 
general meeting, when there is no time to call a 
general meeting. 

In such a case, however, the President must seek 
approval on the action taken in the next general 
meeting.) 

(Article 64. When the Federation of the Silk Yarn 
Association is established, those in the respective 
areas who are eligible to membership shall be the 
members of the Federation.) 

(Article 67. The President shall represent the 
Federation of the Silk Yarn Association and preside 
over the business of the Federation. 

The Vice-President shall assist the President, and 
act for him when the President is unable to be in 
office. 

The Vice-President, in accordance with the provi- 
sions of the regulation, may take charge of a part 
of responsibilities of the President. 

The Councillors shall, when asked, advise the Presi- 
dent, and superintend the performance of business 
affairs and the finances.) 


Supplementary Provisions 


The date on which this law takes effect shall be de- 
cided by Imperial ordinance. 
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Trade associations of silk yarn industry, which have 
been established on prefectural basis in accordance with 
the provisions of the Law Pertaining to Trade Associa- 
tions of Essential Products, and which are in existence at 
the time when this law takes effect, shall be regarded as 
silk yarn associations as prescribed in this law, if, in 
accordance with the provisions of the ordinance, they re- 
ceive the authorization of the competent Minister. 


The Central Association of the Trade Associations of 
Silkk Yarn Industry [Sanshigy6 Dégy6 Kumiai Chidékai] 
shall be dissolved within one year following the establish- 
ment of the Japan Central Silk Association. 


CLAIMS BRANCH EXHIBIT 8 


COPY 
September 24, 1948 
Messrs. Gerli & ‘Co., Inc. 
119 West 40th Street 
New York 18, N. Y. 


Att: Mr. Paolono Gerli, President 
Gentlemen: 


Supplementing my letter of September 20 #22 relat- 
ing to the claim of the International Silk Guild, I en- 
close herein a copy of the statement submitted to the 
Japanese authorities by ex-secretary of the Central Raw 
Suk Association about end of August. (translated into 
English by myself) 


In this respect, I call your attention to the following: 
(1) It does not necessarily follow that the same state- 
ment was passed on to the American authorities by the 
Japanese government. 


(2) The ‘statement contained in item 2-(b), namely, “. . . 
the assessment made on Raw Silk at the time it was sold 
by reelers to exporters .. .” is, in my understanding, 
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wrong and ambiguous. Schedule (A)—C.R.S.A. regula- 
tion—Article 1 shows the actual fact. 


(3) It is stated in item 5—“. . . on October 24, 1941 the 
association was advised by the Guild to the effect that 
the Guild decided to liquidate its affairs ... and finally 
dissolved . . .”. Although I am not familiar with the 
last phases of the guild, all the cablegrams contained in 
schedule (D) do not seem ito show clearly that the guild 
was finally dissolved. I shall appreciate if you would 
let me know at your convenience your own reactions on 
this entire matter after you read the enclosed statement 
so that I can discuss this matter intelligently with raw 
sulk exporters here. 


With kindest regard, I beg to remain 


Very truly yours, 
/s/ T. Wakimoto 
T. Waximoro 


Im the matter of the claim of the International Silk Guild 


1. The circumstances leading up to the establishment of 
the Guild and the fact relating to the method of collect- 
ing the funds. 


(a) In March 1932 when the Central Raw Silk As- 
sociation of Japan (C RS A) was established, 
and in June 1932 when Japanese Silk Delegation 
attended the World’s Fair at Chicago, the im- 
portance of Silk Promotional Campaign in the 
U.S.A. was stressed by people within the Ameri- 
can Silk Industry. 

In accordance with the resolution adopted by 
the general meeting of C R S A in December 
1933, three years promotion program was estab- 
lished. Starting in April 1934, it was planned 
to collect contributions amounting to one mil- 
lion yen a year from sericulturists, egg card 
manufacturers, silk reelers and exporters, and 
another one million yen from the government 
making the total of two million yen a year. (Sub- 
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sequently no contributions were received from 
the government) On the other hand, in order to 
execute the promotion plan in U/S.A. the Inter- 
national Silk Guild (I S G) was established by 
American Silk people and Japanese raw silk 
importers in New York City. 

Thereupon C RS A designated I S G in U.S.A. 
and the International Silk Committee in France 
as its silk promotion agency, entrusting them 
with execution of promotional works by remit- 
ting to them expenses within the limit of yearly 
ae decided by the general meeting of 
CRSA. Besides, C. R. § A. furnished them 
with certain materials (‘silk fabrics and speci- 
men) necessary for promotional campaign. 

(b) Upon the conclusion of above mentioned three 
year program, it was felt that this work must 
be continued with more extensive scale. 

At the general meeting of C RS A in June 1936 
it was Becided that a certain assessment should 
be made on raw silk at the time it was sold by 
reelers to exporters instead of the original plan 
above referred to, for it was subsequently found 
that original plan to collect contributions from 
all members of 'C RS A was party impractica- 
ble. Thereafter the funds so collected under 
revised plan had been remitted as promotion 
erpeunes within the limit of yearly budget of 
C RS A through the approval of government. 


2. The nature of the funds collected 


(a) The funds collected during the period from April 
1934 to March 1936 in accordance with resolution 
adopted by general meeting of (C RS A in De- 
cember 1933 was the contribution made by mem- 
bers of C RS A, namely, sericulturists, egg card 
manufacturers, reelers and exporters, according 
to the allocations made by C R S A. In other 
words, the funds were defrayed by men of silk 
industry in Japan. 

(b) The funds collected during the period after April 
1937 in accordance with resolution adopted by 
general meeting of C RS A in June 1936 rep- 
resent the assessments made on Raw Silk at the 
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time it was sold by reelers to exporters at the 
rate of Y5 per bale. (From July 1940 to March 
1941 at the rate of Y10 per bale.) 

That is to say, this fund was, same as case (a), 
the assessments paid by reelers and exporters, 
members of C RS A, as their obligation. (See 
Schedule A & B.) 


3. Further developments and Remittances 


The remittances had been made to I. S. G. up to No- 
vember 1940 within the limit of C. R. S. A.’s budget. 
The C. R. S. A. had co-operated with the I. S. G. In 
execution of the work through Japanese raw silk im- 
porters in New York and representative of Agricultural 
Department in New York. In July 1940 when Japanese 
Silk Delegation attended the World’s Fair at San Fran- 
cisco it was stressed by the I. S. G. necessity of increase 
in the amount of remittance in order to conduct silk 
promotion in more extensive scale. 


To meet the situation, C. R. S. A.’s General Meeting 
decided to increase the amount of assessment beginning 
in July 1940. 


Unfortunately, however, it became apparent that it 
would be practically impossible to remit as the govern- 
ment’s control foreign exchange become more stringent. 
The particulars of remittances made to I. S. G. is shown 
in schedule (c). 


4. Remittance became absolutely impossible 


Toward second half of 1940, the Japanese government’s 
control on foreign exchange became stringent along with 
the development of international situation and in spite 
of our every effort it finally became absolutely impossi- 
ble to make any further remittances except the last 
remittance of Y250,000 made in November 1940, 
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5. The circumstances which culmimated im dissolution 
of the I. S. G. and C. RB. S. A. 


C. R. S. A. had made suggestion to I. S. G. to reor- 
ganize and reduce its activities to the minimum to see 
further development. 


But on October 24, 1941, C. R. S. A. was advised by 
I. S. G. to the effect that since situation there had de- 
veloped as such that no further silk promotion seemed 
necessary, I. S. G. decided to liquidate its affairs (as- 
sets at the time was $30,000 and silk house) and finally 
dissolved (see schedule D). 


Thereupon C. R. S. A., with the approval of the gov- 
ernment, discontinued assessment plan on February 21, 
1942 and disposed of the balance of the funds collected 
and was finally dissolved on May 31, 1946 in accordance 
with the law. 


Consequently, both I.S.G. and C.R.S.A. were already 
dissolved and everything became null and void. 


6. No foundation on I.8.G, Claim 


As outlined above, it is evident that the remittance to 
LS.G. was not based on any mutual agreement. It was 
either contributions made by all members of C.R.S.A. or 
assessments borne by reelers or exporters in Japan. It 
was an unilateral action on the part of Japan. 


In other words, I.8.G. had executed the work entrusted 
by ‘C.R.S.A. within the limit of remittance and therefore 
no assets or liabilities exist between them. 


Even if the price on which export contract was made 
were affected by reason of such assessments according 
to demand and supply situation, it should be borne by 
general consumers indirectly. And it does not create any 
specific liabilities to I.S.G. 
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Therefore, C.R.S.A. upon discontinuing assessment 
plan, with government’s approval,. disposed of the bal- 
ance of its assets and was finally dissolved. Conse- 
quently, no assets claimed by 1.8.G. were kept by C.R.S.A. 
in its custody. 


‘Schedule (A)—C.R.S.A.’s regulation governing collection 
of assessments for the purpose of raw silk promotion 


‘(adopted by the seventh temporary general meeting held 
in June 1936, approved by the Department of Agri- 
culture’s Order 11 Silk 6159—August 1936) 


Article 1. The assessment shall be collected from raw 
silk exporters through the Raw Silk Exporters Associa- 
tion at the rate of Y5 per bale. 


Article 2. The assessments shall be made on all raw silk 
exported or reexported from Yokohama and Kobe in- 
‘¢luding raw silk produced in Japan proper and in Korea. 


Article 3. Exportable raw silk produced by members of 
‘National Federation of raw silk reelers etc. may be ex- 
‘ported from either Yokohama or Kobe regardless of 
where it was produced. 


Six months’ previous notice is required to modify this 
regulation. 


The regulation shall become effective on January 1, 
1937. 


' Schedule (B)—Resolution adopted by general meeting of 
Yokohama and Kobe Raw Silk Exporters Associations 
on May 14, 1936. 


1. Each and every exporter shall be assessed on his raw 
silk exported at the rate of Y5 per bale on and after 
January 1, 1937 for the purpose of raw silk promo- 
tion. 
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2: Present system of allocating contributions to various 
members of C.R.S.A. shall be discontinued as soon 
as this new system becomes effective. 


3. Execution of this new plan is subject to the following 
conditions : 


(a) The assessments shall be made on every bale 
exported without exception. 
The method of collection may be entrusted to 
Yokohama and Kobe Exporters Associations. 
For this, government’s and customs’ house co- 
operation is requested. 
C.R.S.A. is to organize a special committee on 
silk promotion which decide its policy as well as 
disposal of the funds collected. This committee 
shall consist of only 5 members ineluding 2 
C.R.S.A. officials and 3 exporters. 
Six months’ previous notice is required to modify 
this resolution. 


Schedule (C)—Particulars of remittance abroad for silk 
promotion 


(a) From 1933 to 1936 (first plan) 
U.S.A. 
1933 Y166,078.04 (x) 
1934 1,137,467.23 
1935 524,028.84 
1936 693,735.96 
TOTAL Y2,521,309.97 


On and after 1937 (2nd plan) 
1937 ¥2; 302, 920.— 


TOTAL Y5,452,920.— 


(x) Remittance to Silk Association of America, prior to 
establishment of I.8S.G. 
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‘Schedule (D)—Vaarious cables exchanged 


(1) Cable sent by Japanese raw silk importers in New 

? York to Yokohama & Kobe Raw Silk Exporters Ass’n 

(ree’d Feb. 12, 1941) 
(2) “Even if we reorganized Guild as desired by C.R.S.A., 

; we are informed by the authorities that no remit- 
tance will be made for the time being. Since it is 
impossible to continue guild’s activities without as- 
surance as to remittance we have arranged to dis- 
solve the guild. If you agree, we will make prepara- 
tion at once. Reply in any case.” 
Cable sent by C.R.S.A. on February 15, 1941 to Jap- 
anese raw silk importers in New York. 
“If Guild were dissolved once, it would be very diffi- 
cult to reestablish it. Difficulties of remittance not 
likely to be perpetuated. We consider it necessary 
to continue the activities of the guild to the minimum 
extent for the sake of raw silk trade, then the ques- 
tion of remittance may become lenient. Ask your 
reconsideration.” 
Cable sent by Messrs. Kono and Iijima on August 
23, 1941 to President of C.R.S.A. 
“Since U.S. government said to be making arrange- 
ment to prohibit use of raw silk even by hosiery 
manufacturers, we think the guild is no more neces- 
sary. Although it would depend upon future de- 
velopment we intend to have the guild dissolved and 

closed for a time. Please approve.” 

' (4) Cable sent by Japanese Raw Silk importers in N. Y. 
to C.R.‘S.A. dated October 24, 1941. 
“Referring to dissolution of the guild, it will be dis- 
posed of as follows: please approve. 


(a) according to by-law of the guild, of $30,000.— 
resent balance of assets, $12,000 will be re- 
unded in full to Americans who had accom- 
modated the Guild in time of stress and the bal- 
ance will be apportioned to the incorporators in 
proportion to their original contributions. 

(b) according to this, $11,000 will be allocated to 
Japanese importers here, disposition of which we 
request you to leave it to our best discretion. 

(ce) Silkk House—It became apparent that its title 
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could not be transferred to the bank due to the 
fact that it requires the government permission, 
for Japanese are being included among members 
of the guild. We therefore will arrange to have 
it disposed of by American officers of the Guild 
after with-drawal of all its members.” 


(5) Cable sent by C.R.S.A. on November 5, 1941 to Jap- 
anese raw silk importers in N. Y. 
“Dissolution of Guild and disposition of its assets 
we consider them inevitable, we leave it to your best 
discretion.” 


Schedule (E)—The total amount of assessment collected 
during five years from January 1937 to February 1942 
were disposed as follows: 


(1) For promotion abroad 


(a) Remittance to LS.G. and Interna- 

tional Silk Committee in France Y5,692,920.— 
(b) Silk fabrics and specimen sent 

abroad 46,303.40 
(c) Expenses required in participating 

Worlds Fair in U.S.A. (N.Y. and 

Chicago) 593,877.96 


(2) For others 
(a) Scientific research of silk 503,034.45 
(b) To stimulate cocoon production & 


2 ae of raw silk 2,244,875.00 
(c) Educational promotion of silk 243,184.48 


(d) Overhead expenses necessary for 
collection of assessment and others 302,521.51 
(e) Miscellaneous expenses 72,527.81 


Y9,699,244.672 
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CLAIMS BRANCH EXHIBIT 9 
COPY 
WAR DEPARTMENT 
WAR DEPARTMENT SPECIAL STAFF 
WASHINGTON 25, D.C. 


31 January 1949 
Office of Alien Property 
Claims Branch 
Attn: Mr. William Levy 
Department of Justice 
Washington 25, D.C. 


Dear Mr. Levy: 


Reference is made to your letter of 3 December 1948, 


‘addressed to GHQ, SCAP, Tokyo, Japan requesting an 
‘investigation of the books and records of certain Japanese 
' silk exporters and trade associations whose branches and 


subsidiaries in the United States have been vested by the 
Alien Property Custodian. 


The following information was forwarded by GHQ, 
SCAP, to this Branch for transmittal to your Office: 


Data gathered by GHQ, SCAP, Civil Property Cus- 


todian indicate that the relationship between the Central 


Raw Silk Association of Japan and the International Silk 


' Guild of New York was not a contractual one; and that 


there was a mutual understanding in 1941 between the 


' Association and the Guild to discontinue the promotion 


work carried on by the Guild for the raw silk exporters, 
and to dissolve the Guild. 


It is to be noted that since none of the members of the 


' Central Raw Silk Association of Japan were members of 


the United Nations, there has been no impounding by the 
Supreme Commander for the Allied Powers of any rec- 


' ords or property of this agency. Any monies due the 


International Silk Guild on 7 December 1941 from the 
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Central Raw Silk Association or its members in Japan 
may possibly become vested, but there are no conclusive 
data available here to prove that the Central Raw Sik 
Association of Japan or its members owed the Inter- 
national Raw Silk Guild the sum of U.S. $578,425.60 on 
9 December 1941 as noted in your letter. 


Your Office is invited to study the inclosures and ap- 
pendices submitted herewith and to advise General Head- 
quarters, Supreme Commander for the Allied Powers, 
through this Branch, whether it will require photostatic 
copies of original English documents and/or certified 
translations of Japanese documents referred to in order 
to dispose of the claim of the International Silk Guild. 


Sincerely yours, 


/s/ Rex E. Greaves 
Chief, Reports & Analysis Branch 
Civil Affairs Division 
Incls: 4 


(1) Historical Statement w/ 
appendices “A” & “B” 

(2) Summary of 1940-41 Ship- 
ments & Assessments 

(3) Annual Income & Expenditure 
Statement 

(4) Summary of Contributions for 
Overseas Publicity Work 


“Historical Statement of Relationship between the Central 
Raw Silk Association and the International Silk Guild.” 


Abstracted from data supplied by Fumio Morimoto of the 
Tokyo Trust & Banking Co. by direction of the Ministry 
of Finance of the Japanese Government. 

In December 1933 the Central Raw Silk Association of 
Japan voted to establish a three-year publicity program 
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-to become effective April 1934. The cost of this publicity 


(¥1,000,000 per annum) was to be borne by the silk pro- 
ducers, silk reelers, and raw silk exporters. To facili- 


tate this promotional activity there was organized the 


International Silk Guild to handle this publicity in the 


| USA, whereas the International Silkk Committee was des- 
| ignated as overseas publicity agent in France for the 


same sponsoring Japanese group. 


The Central Raw Silk Association of Japan collected 
the funds and entrusted the details of its publicity abroad 
to the two agencies described above—the only require- 


' ment being the limit of funds remitted. 


At the end of the experimental period (June 1936) the 
decision was made to continue the program but to levy 


_ a fixed amount for this purpose from each exporter (see 


Appendix A—“Resolutions Re Foreign Promotion Organ- 
ization Program.”) Thus, the Central Raw Silk Asso- 
ciation collected the levies and sent abroad such funds in 


' accordance with budgets voted. Apparently, from April 
_ 1933 thru March 1935 the publicity expenses were paid 


for in the form of contributions from the total member- 
ship. Expenses since April 1936 were made up from 
levies of ¥5.00 per bale of raw silk sold to exporters by 
dealers representing the silk-reelers. (¥10.00 per bale 


' was collected during the period July 1940 to April 1941). 


In other words, this special budget was underwritten 
only by the exporters who were members of the Central 
Raw Silk Association. 


By November 1940 further remittances to the Interna- 
tional Silk Guild had become impossible, due to the for- 
eign exchange control action taken by the Japanese Gov- 


| ernment. At the same time after an exchange of cables 


(see Appendix B—“Copies of Cables Re Cessation of 


| Promotion Program.”) it was generally believed that the 


Guild was dissolved as it could no longer function effec- 
tively as a publicity agent. 
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On 31 May 1946, the Central Raw Silk Association ob- 
tained the approval of the Japanese Government to liqui- 
date itself and to dispose of its assets. 


All persons interviewed seemed to be surprised over 
the fact that the promotion work carried on by the In- 
ternational Silk Guild was based upon a contract be- 
tween the Guild and the Association. This publicity work 
was considered as a “trust” which was to be carried out 
by the Guild within the sums remitted to the Guild. 


Inclosure No. 2 lists the shipments of raw silk made 
between May 1940 and June 1941 and the sources of such 
by exporters and the amount of assessments due from 
each for that period. 


Inclosure No. 3 is an Income and Expenditure State- 
ment for each year from 1936 thru 1942 and the totals 
for the seven years, describing the publicity and research 
program of the Central Raw Silk Association of Japan. 


Inclosure No. 4 gives the detail of moneys and goods 
transmitted to the USA and to France for publicity pur- 
poses. 


APPENDIX A TO “Historical Statement of Relationship 
between the Central Raw Silk Association and the In- 
ternational Silk Guild.” 


Resolutions Re Foreign Promotion Programs 


Part 1. Excerpt from Minutes of General Meeting of the 
Yokohama Silk Exporters Association and of the 
Kobe Silk Exporters Association, 14 May 1936. 


Item 1. Each exporter shall contribute ¥5.00 per 
bale of raw silk exported from 1 January 1937, to 
provide for a publicity fund to increase the consump- 
tion of raw silk. 

Item 2. The present method of collecting this pub- 
licity fund by allocation to each member organization 
shall be abolished simultaneously with the enforce- 
ment of the preceding resolution. 
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Item 3. In the enforcement of the preceding res- 
olution, the following conditions shall be considered 
applicable: 

a. Publicity expenses to increase the consumption 
of raw silk may be levied on all raw silk submitted 
for export, without exception; and the method of col- 
lecting this levy shall be left to the Raw Silk Ex- 
porters Association of Yokohama and of Kobe with 
the cooperation of the Customs Authority in each 

rt 


b. A special committee on publicity shall be or- 
ganized within the Central Raw Silk Association of 
Japan and all responsibility for the planning of this 
publicity and determining how the moneys shall be 
spent, shall be left with this committee. The com- 
mittee shall consist of five members, including the 
vice-president of the Central Raw Silk Association of 
Japan, three export dealers and one additional per- 
son. 

ec. The method of collecting funds may be altered 
or abolished by resolutions passed by the aforesaid 
two raw silk exporters’ associations but only by giv- 
ing six (6) months notice in advance of such con- 
templated action. 


Part 2. Excerpt from Minutes of Seventh Extraordinary 


Session, June 1936; approved by Ministry of Agri- 
culture and Forestry in Notice No. 11, San No. 6159, 
August 1936. 


Art, 1. Income for publicity expenses shall be a 
responsibility of the Raw Silk Exporters Association 
and shall be accrued by collecting ¥5.00 from each 
exporter for each bale of raw silk shipped. 

Art. 2. Income for publicity expenses shall be al- 
lotted and collected in accordance with the rate es- 
tablished in Article 1, above, without exception, for 
both home-grown and imported raw silk which is des- 
ignated again for export whether shipped from Yoko- 
hama or from Kobe. 

Art. 3. Raw silk produced by any member of the 
Snydicated, Zenkoku Sangyo Kumiai Seishi Kumiai 
Rengokai (All-Japan Industrial Guild—Silk-reeling 
Association) and by members of the Zenkoku Seishi 
Kumiai Rengokai (All-Japan Silk-reeling Associa- 
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- tion) may be exported either from Yokohama or from 
Kobe, regardless of its place of production. 
Addendum: Resolutions to revoke or amend these 

' articles must be presented six (6) months prior to a 
meeting of the Association. 


APPENDIX B to “Historical Statement of Relationship 
between the Central Raw Silk Association and the In- 
ternational Silk Guild.” 


Copies of Cables Re Cessation of Promotion Program 
1. From: New York Raw Silk Trade Association 


To: Yokohama and Kobe Raw Silk Exporters 
Associations 


Received: 12 February 1941 


“Received answer from the authorities that though we 
may reform the Guild in accordance with the wishes of 
the Central Raw Silk Association of Japan remittance 
will not be possible. If remittance is unreliable continu- 
ance of work henceforth is impossible and therefore we 
have decided to dissolve the Guild. If agreed we will 
start preparation immediately. Please answer.” 


2. From: Yokohama and Kobe Raw Silk Exporters 
Associations 


To: Japanese Importers’ Trade Association of 
New York 


Date sent: 25 February 1941 


' “Once dissolved the revival of the Guild will be hardly 

possible. Difficulty in remittance is not permanent. We 
realize the necessity to maintain scale and action of the 
Guild at the minimum. Thus we believe respect with re- 
mittance will be eased. Please reconsider.” 


3. From: Messrs. Kawano and Tijima, Directors of 
the Guild 


To: Yokohama Raw Silk Exporters Association 
Received: 23 August 1941 
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| “The U.S. Government is drawing a general plan with 
‘the determination not to consume raw silk even at a 
hosiery factory in future. Therefore we consider ex- 
istence of the Guild is no longer necessary. Future cir- 
‘cumstances may change but we have decided to dissolve 
‘and close the Guild for the time being. Please agree. 
Please forward this cable to the Association.” 


4. From: New York Raw Silk Trade Association 


To: Yokohama Raw Silk Exporters’ Association 
(For the Central Raw Silk Association of 
Japan) 


Received: 24 October 1941 


“As regards dissolution of the Silkk Guild we would like 
to manage it in the following manner. Please agree. 


a. In accordance with the tradition of the Guild full 
amount of ¥12,000 shall be paid back from the present 
‘remaining asset of $30,000.00 to those Americans who had 
'made contributions at the time the Guild was in a diffi- 
‘cult situation and the balance shall be divided to the 
‘organizing committtee proportionately with their respec- 
tive amount contributed. 


'b. Following the afore-mentioned method approxi- 
‘mately ¥11,000 shall be allotted to the Japanese. But 
please give us a free hand as to the disposition of this 

amount. 


' ¢@ As regards the Silk House when a negotiation was 
‘made with a bank for its disposition the bank asserted 
‘that since some of its members were Japanese it re- 
quired permission of the U.S. Government. Therefore, 
' disposition of the Silk House is requested to be given 
' in charge of the American Committee after whole of the 
' members, who had united after the distribution of assets 
' had been carried out, had seceded from the Guild.” 
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5. From: President of the Central Raw Silk Asso- 
ciation. 
To: The Japanese Importers’ Trade Association 
of New York 


Date: 5 November 1941 


“As regards the dissolution of the Silk Guild and its 
post factum management we consider it to be unavoidable 
as you say. We leave everything subject to your discre- 
tion.” 


Summary of 1940-41 Shipments and Assessments 


Summary of shipments made by eight different silk ex- 
porters and assessments made between May 1940 and 
June 1941. 


Bales Exported Assessments 


. Hara & Co. ¥290,500.00 
. Shinei Kiito K.K. 74,825.00 
. Katakura & Co. 525,525.00 
. Mitsui & Co. 593,000.00 
Mitsubishi & Co. 487,610.00 
Gunze Silk Corp. 164,510.00 
. Nippon Menka KK. 165,375.00 
. Asahi Silk Co. 271,450.00 
Total ¥2,572,795.00 


1 
2 
3. 
4 
D. 
6. 
7 
8 


| Note: The table above shows the total amount of as- 
sessments made between May 1940 and June 1941. It does 
not show what portions of these assessments were col- 
lected, nor the dates on which collected; nor does it 
indicate how much of the sums collected were offered 
for transmittal abroad before the Japanese Government 
refused to permit further export of Japanese yen: Fur- 
thermore, it does not show what these yen (which were 
transmitted to New York) were valued at when con- 
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verted into U.S. dollars for deposit in New York with 
the International Silk Guild. 


Summary of Contributions for Overseas Publicity Work 
—January 1937 to November 1940. 


Central Raw Silk Association 


1. Payments to the USA 
1937 — ¥2,302,920 


Total ¥9,452, 920 


2. Payments to France 
1937 — ¥80,000 
1938— 80, 000 
1939— 80, 000 


1940 — 
Total  ¥240,000 


3. Supplemental ¥40,000 to the USA for Japan-American 
Good Will Expenses 


4. Value of samples sent abroad ¥ 46,303.90 
3. Expenses of participation and of exhibits 


ms New York and Chicago World’s 
¥593,877.96 
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CLAIMS BRANCH EXHIBIT 10 
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CLAIMS BRANCH EXHIBIT 11 


' FUTURE RELEASE PLEASE NOTE DATE 
NATIONAL MILITARY ESTABLISHMENT 
OFFICE OF PUBLIC INFORMATION 
Washington 25, D. C. 


No. 10-49-A 


HOLD FOR RELEASE 
10:00 P.M. (E.S.T.) 
FRIDAY, APRIL 22, 1949 RE 6700 Ext. 2528-71252 


FOREIGN EXCHANGE RATE ESTABLISHED FOR 
JAPANESE YEN 


General MacArthur today directed the Japanese Gov- 
ernment to adopt an official foreign exchange rate of 360 
Japanese yen to one United States dollar, to take effect 
April 25, and to apply to all permitted foreign trade 
and exchange transactions, including transactions for 
which the military conversion rate is now applicable. 
Rates for other currencies will be based upon the official 
United States dollar values of such currencies as regis- 
tered with the international monetary fund translated 
into the yen-dollar ratio. 


The directive to the Japanese Government provides 
that for the time being foreign trade and exchange trans- 
actions will be continued through the Japanese Board of 
Trade at the official rate and under existing trade and 
control procedures. However, the Japanese Government 
is instructed to submit plans at the earliest practicable 
date which will permit foreign exchange transactions to 
be executed through the Foreign Exchange Control 
Board. 


To preclude any interruptions of transactions to be 
implemented under export contracts which were approved 
prior to the effective date of the official rate, the Japa- 
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nese Government has been directed to take actions nec- 
essary to insure that the exporters of Japanese goods 
fulfill all such contracts in good faith and in accordance 
with the provisions of the exchange directive. 


Export contracts now in force which were approved 
prior to April 25 and which require the use of imported 
raw materials for the execution thereof, are to be dis- 
charged in accordance with the terms of yen payments 
previously arranged between the Japanese Government 
and the exporters of Japanese goods, except that neces- 
sary adjustments of yen payments may be made only to 
the extent that imported raw materials actually used for 
production of goods to be exported under the contracts 
are procured from the Japanese Government and are paid 
for at yen prices in excess of those effective at the time 
of approval of the contracts. Applications for such ad- 
justments will be subject to review and approval by the 
Price Board. 


The adoption of an official exchange rate is a major 
step in the implementation of the nine point economic 
stabilization program which was outlined by the Supreme 
Commander for the Allied Powers in his letter of De- 
cember 19, 1948 to the Prime Minister. The establish- 
ment of a rate has been eagerly awaited by both private 
and government circles, and its announcement at this 
time reflects progress made by the Japanese towards eco- 
nomic stabilization, including recent Diet action on the 
Japanese fiscal year 1949-50 budget. 


It is anticipated that the new exchange rate will not 
only serve as a significant factor toward the further nor- 
malization of the conduct of foreign trade but addi- 
tionally serve as a stimulant to the current program 
designed to rationalize Japanese industries. 


‘The establishment of an exchange rate does not change 
existing restrictions upon conversion of yen to foreign 
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currencies or upon the holding of foreign currencies. The 
- sale of foreign exchange for yen can be consummated 
only through foreign exchange controls now being formu- 
lated. 

END 


CLAIMS BRANCH EXHIBIT 12 


| FEDERAL RESERVE BANKING AND MONETARY 
STATISTICS, 


_ EXCERPT FROM PAGE 673, SHOWING MONTHLY 
RATE OF EXCHANGE FOR YEN 
DURING 1940 AND 1941 
JAPAN 


[Averages of daily rates. Cents per yen] 


Month or year 


1 23.4387 
1 Based on quotations through July 25. 
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CLAIMS BRANCH EXHIBIT 14 
SILKE 


INTERNATIONAL SILK GUILD, INC. 
250 Fifth Avenue, New York 
LExington 2-7360 


August 23, 1943 
Dear Mr. Rooney: 


With reference to our conversations on the subject it 
seems clear to me that no Japanese firm which held 
membership in International Silk Guild, Inc., prior to 
December 9, 1941, when the resignations of all the Japa- 
nese firms which held membership on that date were pre- 
sented and accepted, has any right whatsoever to any 
share of the proceeds of the claims of International Silk 
Guild, Inc., now pending before the Alien Property Cus- 
todian or any legitimate basis for the assertion of such 
right. 


It was apparent early in 1941 that there were un- 
certainties with respect to the release of our funds which 
the Japanese were withholding and that, therefore, the 
prudent course for us to follow was to curtail our ac- 
tivities and reduce our expenses. Our plans, as well as 
our general outlook at the time, are reflected in a letter 
which the President of the Guild sent to the members of 
the Board of Directors on March 19, 1941, a copy of 
which is attached. 


Throughout the year 1941, we were, of course, dealing 
with a rapidly changing situation, which eventually led 
to: war. At various times we talked not only of suspend- 
ing out program but of liquidating the Guild’s assets, if 
any. There never was any serious thought of dissolution, 
in the sense of dissolving the Guild as a corporate entity 
and going out of business completely. 
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What happened was, substantially, this: 


Commencing in March 1941, we cut down our program 
_as rapidly as we could, with due regard for our commit- 
_ments. We paid our bills and discharged our obligations. 
_ When we had finished doing so, we had practically no 
funds left. The relations between our country and Japan 
had become more and more seriously strained. The Japa- 
nese firms which were members of the Guild advised the 
President of the Guild that they would resign and on 
December 2, 1941—a week before Pearl Harbor—a special 
' meeting of the Board of Directors was called for De- 
cember 9, primarily for the purpose of receiving and 
accepting their resignations. 


At the meeting on December 9, not only were these 
resignations accepted but, in the light of events, the 
Board of Directors decided to make claim at once for 
the funds of the Guild which had been withheld by the 
' Japanese and to proceed with plans for the establishment 
- and development of a silk producing industry in the 
United States. 


So, regardless of the discussions which had taken place 
- and of our consideration of various possible avenues of 
action during 1941, there was no liquidation and no dis- 
' solution. Since liquidation or dissolution were the only 
- contingencies in which any member of the corporation 
_ had any right to claim any of its property, no member 
of International Silk Guild, Inc., had or now has a valid 
' claim against such property. Whatever property there 
is or whatever property there may be is the property of 
the corporation. 

Furthermore, all rights in or to any of the property 
of the corporation so far as the Japanese firms are con- 
cerned, ceased with the acceptance of their resignations 
on December 9, 1941, under the provisions of Article II, 
Section 5, of the By-Laws of the corporation which reads 
in part as follows: 
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“Membership shall terminate with the death, volun- 
tary withdrawal as herein provided, or otherwise in 

| pursuance of these By-Laws, and all rights and privi- 
leges of membership and all rights in or to any of 
the corporate property shall cease upon termination 
of membership.” 

You asked me: What would have happened if the 
Japanese had been present at the meeting on December 
9?' Would they have resigned if they had known that 
we were going to make claim for the assessments which 
had been collected and never turned over to us? 


The answer seems to me to be this: They could not have 
been present at the meeting on December 9. Happily, on 
that date they were in the hands of the F. B. I. So far 
as their resignations are concerned, if they had not re- 
signed they would have been expelled. 


You raised the question of the resignations not having 
been in writing. To my mind, that, in the circumstances, 


has no significance whatever. The Japanese had advised 
Mr. Gerli that they intended to resign. Perhaps they had 
intended to bring written resignations to the meeting on 
December 9—I do not know and I do not see that it 
makes any difference. 


With the enemy Japanese in the custody of the F.B.I. 
at the time of the meeting on December 9, Mr. Gerli re- 
ported the conversations he had had with their spokesmen 
with respect to their resignations. Our Board believed 
that the resignations were before the meeting properly 
and that by accepting them it would, with perfect pro- 
priety in the circumstances, sever the membership con- 
nections of the Japanese firms with the Guild. If the 
Board had not so believed, it would have taken action as 
provided in our By-Laws to expel those firms. So, as I 
have pointed out, if the Japanese memberships had not 
been terminated by resignation, they would have been 
terminated by expulsion. The result would have been the 
same. 
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What were our alternatives with respect to the meeting 
which had been called for December 9 after our country 
had declared war on Japan the previous day? To post- 
pone it indefinitely or to hold it as scheduled and to 
' proceed with our business in the light of the existing 
facts. We did the latter. 


_ The existing state of war removed the last vestige of 
"uncertainty with respect to our position vis-a-vis the 
' Japanese. It provided both the reason and the means 
_ for our taking action to recover our funds. It enabled 
- us to approach first the Department of State—as we had 
- advised the Department in a conference with Mr. Ray- 
mond C. Mackay, Assistant Chief, Far Eastern Affairs, 
as far back as February 28, 1941, we would do in such 
/ an event—and, later, the Alien Property Custodian’s office 
after that office had been created to provide ways and 
means for protecting the rights and interests of Ameri- 
cans in such situations as this. 


With respect to the memorandum of Mr. Paolino Gerli, 
President of International Silk Guild, Inc., on the meet- 
ing of the Executive Committee held October 20, 1941, the 
payments to certain American members of the Guild which 
were considered at that meeting did not, as I pointed out 
to you, represent a distribution of the Guild’s assets to the 
firms named as part of a plan of liquidation. The special 
contributions referred to were made in 1937 with the 
understanding that if the Guild should ever suspend its 
work and had funds with which to repay them, they 
would be refunded. 


You will note that this memorandum reads, in part: 


“The President was authorized to consider this a 
unanimous resolution of the Executive Committee im- 
mediately upon being notified by Messrs. Iijima and 
Kono by either telephone or letter that they con- 
curred definitely in this interpretation.” 
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Since talking with you, I have talked with Mr. Gerli 
about this memorandum. Mr. Gerli says that he called 
this October 20 meeting informally by calling the mem- 
bers of the Committee together by telephone; that, while 
he was certain that all the members of the Committee 
remembered the conditions under which the American 
firms named had made these special contributions, he 
himself had solicited the contributions and that, with no 
one knowing what decisions affecting the Guild would 
have to be made ultimately, he wished to recall them to 
the Committee’s attention; that the discussion had to do 
with how Article VIII, Section 4, of the By-Laws deal- 
ing with liquidation or dissolution should be interpreted 
in the event that liquidation should become necessary; 
that the list of the firms which had paid $1,000 or more 
as Founder Members which appears in the meomrandum 
was made up from a list he had with him at the meeting 
and was not, and was not intended to be, an official or 
a final list; that, as the memorandum states, the under- 
standing which had been generally arrived at was subject 
to notification of concurrence by Messrs. Iijima and 
Kono; that he had never heard from either of them 
with respect to this and that the resolution, so-called, 
was of no force or effect. 


What does this memorandum indicate? That in looking 
out upon what appeared to be the immediate future of 
the Guild in October, 1941, the members of the Executive 
Committee agreed, in principle, that in the event of liqui- 
dation, the special contributions made by the American 
members in 1937 would be returned and the remaining 
funds would be divided pro rata among the Founder 
Members entitled to share in such distribution. As things 
worked out there was no liquidation; instead, the Guild’s 
business was suspended; the special contributions were 
returned, not by action of the Executive Committee on 
October 20 but by action of the Board of Directors on 


24 





4 


& 


a 
es. el ae ee) 

















355 


December 9; and after we had paid our bills there were 
no remaining funds. 


So the most that can be said for the so-called resolu- 
tion which appears as part of Mr. Gerli’s memorandum 
record of the October 20 meeting is that it indicates what 
the members of the Executive Committee had in mind 
at that time. The resolution, first, was subject to the 
eoncurrence of Mr. Iijima and Mr. Kono. Neither ever 
gave that concurrence. The resolution further was sub- 
ject to the approval of the Board of Directors. When it 
came on for review the Board specifically withheld its 
approval, not only from this resolution but from all ac- 
tions of the Executive Committee, not theretofore ap- 
proved, which pertained to the liquidation of the Guild’s 
business, all thought of liquidation having been aban- 
doned. This is clear from the terms of the following 
resolution adopted by the Board of Directors at its 
meeting on December 9: 


“RESOLVED, That with ag Sea to all matters ez- 
cept those pertaining to the liquidation of the bust- 
mess of International Silk Guild, Inc., and the 
payment of money to its appointive officers, the ac- 
tions of the Executive Committee not heretofore rati- 
fied or confirmed by the Board of Directors are 
hereby ratified and confirmed in all respects and 
accepted as the actions of the Board of Directors.” 
(Underscore mine.) 


Not only did the Board by adopting the foregoing 
resolution withhold its approval from the October 20 
resolution of the Executive Committee but it indicated 
unmistakably that it did not regard that resolution as of 
any effect by taking independent action at the December 
9 meeting with respect to the refunds of the special con- 
tributions heretofore referred to. 


In reply to your question as to whether International 
Silk Guild, Inc., has any affiliation with any other enter- 
prise, it has not. 
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I have touched in this letter only upon the points which 
came up in our several discussions. I shall be glad to 
talk with you further or to give or obtain for you any 
additional information you wish. 


A complete statement of information with respect to 
International Silk Guild, Inc., and the background and 
origin of its claims which are now pending before the 
Alien Property Custodian is on file in the office of the 
Alien Property Custodian, Washington, D. C., under date 
of July 15, 1942. 


Yours very truly, 


/s/ RB. D. JENKINS 
R. D. JENKINS 
Vice-President 
Mr. Thomas F.. Rooney, 
Alien Property Custodian’s Office, 
120 Broadway, 
New York, N.Y. 


COPY 
March 19, 1941 


To the Members of the Board of the International Silk 
Guild: 
Gentlemen: 


As you may well be aware, the situation concerning 
the transfer of our funds from Japan has become in- 
creasingly more difficult until quite recently it became 
evident that it would be almost impossible to secure the 
funds necessary for the continuance of our activities. 


I have done everything possible, through the Executive 
Committee and through official representatives of the 
Japanese Government, to effect the release of the neces- 
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sary permits but have come to the conclusion that noth- 
ing further can be done under the present upset world 
conditions, and, having reached the point in our finances 
beyond which good judgment and a proper respect for 
our engagements demand that we should not go, I have, 
with the approval and consent of the Executive Com- 
mittee, issued instructions to eliminate from our activities 
all promotional efforts which we had been rather success- 
fully conducting and which, in fact, means the discharge 
of the greater portion of our employed staff, with suit- 
able allowances. 


We shall continue, temporarily at least, to wind up 
some of our pending activities and, as much as possible, 
we shall try to maintain our educational work and the 
protective work for silk which has also been an important 
part of our program. 


In another sixty or ninety days we shall know more 
about what the prospects are likely to be for the future 
and I shall keep you advised, of course, of what our final 
actions are likely to be. 


In the meantime, I shall prepare a more detailed re- 
port to the Board of the events which have led up to 
this decision and I sincerely hope that on the call for a 
meeting you will be good enough to respond. 


Please accept the assurance of my highest regard and 
believe me, as ever 


Sincerely yours, 


Paoutrwo GERLI 
President 
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MINUTES 


Executive Committee Meeting 
International Silk Guild, Ine. 
Empire State Club, New York 
February 21, 1936—1:00 P.M. 


Present: Mr. Paolino Gerli Mr. Douglas Walker 
Mr. T. Wakimoto Miss Ethel Herrell 
Mr. S. Sugiyama Mr. R. D. Jenkins 
Mr. T. Matsunaga 
(for Mr. Kono) 


The meeting was called to order by the President at 
1:20 P.M. 


The President said that he was planning to leave New 
York for Japan on business on February 28, 1936, and 
that he wished to meet with the Executive Committee at 
this time prior to his departure. 


In response to the President’s inquiry, each member 
of ‘the Committee present stated that he had received in 
regular course a copy of the Financial Report for the 
period January 1 to 31, 1936, and of the statement of 
Receipts and Disbursements from June 1, 1935, to Jan- 
uary 31, 1936. Mr. Jenkins reviewed these reports brief- 
ly. Upon motion of Mr. Wakimoto seconded by Mr. 
Douglas Walker, the reports were ordered received and 
filed. 


Mr. Jenkins stated that the bank balance as of Feb- 
ruary 21, 1936, had been reported to him as $9,966.48. 
He said that every effort had been made to keep the 
expenses of the Guild within the budget approved for the 
period ending March 31, 1936, and that, with no unfor- 
seen developments prior to that date, the expenditures 
would be within, or in any event, should not greatly 
exceed, the funds available. 
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Mr. Jenkins read to the Committee a letter which he 
| had received from Mr. Wakimoto under date of Febru- 
ary 18, 1936, as follows: 


“With reference to your letter of the 14th inst., I 
wish to announce to you that I have today conveyed 
by letter to the Central Raw Silk Association in 
Japan your request for an initial remittance of $50,- 
000 under the appropriation of 750,000 yen referred 
to in the Central Raw Silk Association’s letter of 
Jan. 18th and I have also asked them to have this 
2 reach you not later than the first of April, 
1936. 

“T have also added the request that they cable me 
their reply as soon as they receive my letter and 
age = hear from me immediately this cable comes 
to hand.” 


The President stated that he believed it would be ad- 
visable to provide for a reasonable sum for the Guild’s 
use in the event either that the expenditures within the 

- budget period should exceed the limited amount now 
_ available or that there should be a delay beyond April 
' 1, 1936, in the remittance of the $50,000 referred to in 
' the foregoing letter from Mr. Wakimoto. 


Upon motion of Mr. Wakimoto, seconded by Mr. Doug- 
las Walker, the following resolution was unanimously 
adopted: 


WHEREAS, the current funds of the International 
Suk Guild, Inc., amount now to approximately $10,- 
000, and 

WHEREAS, the Central Raw Silk Association of 
Japan in a communication addressed to the Japa- 
nese Raw Silk Importers Association of New York 
under date of January 18, 1936 has advised that 
the sum of 750,000 yen, or, at the present rate of 
exchange, more than $200,000, will be made available 
by the Central Raw Silk Association of Japan for 
the use of the International Silk Guild in the United 
States during the fiscal year April 1, 1936 to April 
1, 1937, and 

WHEREAS, request has been made of the Central 
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Raw Silk Association of Japan by the International 
‘Silk Guild, Inc., through Mr. T. Wakimoto of Mitsui 
& Co., Ltd., New York, that the sum of $50,000 under 
the appropriation of 750,000 yen referred to in the 
foregoing be forwarded to the International Silk 
Guild, Inc., to reach the said Guild not later than 
April 1, 1936, and 

WHEREAS, it appears that prior to April 1, 1936, 
it may be necessary for the Guild to make expendi- 
tures in excess of the amount of its funds now on 


THEREFORE, be it resolved that the Treasurer 
of the International Silk Guild, Inc, be, and he 
hereby is, authorized to borrow funds not to exceed 
$15,000 in total amount to meet the current expenses 
of the Guild prior to the receipt of the remittance 
from the Central Raw Silk Association of Japan re- 
ferred to herein, from such source or sources, at such 
time or times, and according to such terms as the 
Treasurer and President or Vice-President of the 
Guild may mutually agree upon, and 
BE IT FURTHER resolved that any or all funds 
so borrowed be repaid as soon as the Treasurer and 
Prostate or Vice-President of the Guild deem prac- 
ticable. 


Mr. Wakimoto presented a copy of a letter with en- 
closures from Bitaro Okamoto, Vice-President of the 
Central Raw Silk Association, addressed to Dr. Gorio 
under date of February 3, 1936, regarding the action 
taken by the Central Raw Silk Association upon a pro- 
posal which had been made by the International Silk 
Committee for the creation of a propaganda tax on silk 
in the countries of origin. Mr. Wakimoto also advised 
the Committee of a resolution of the Committee of the 
Shanghai Raw Silk Exporters Association passed on 
January 6, 1936, with reference to this matter. This 
resolution appears in a letter from Mr. Wakimoto ad- 
dressed to the President of the International Silk Guild 
under date of February 21, 1936, in the International 
Silk Guild’s files. 
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MINUTES 


Executive Committee Meeting 
International Silk Guild, Inc. 
Empire State Club, New York 
March 30, 1936—12:45 P.M. 


Present: Mr. T. Wakimoto Mr. A. D. Walker 
Mr. T. Matsunaga Mr. R. D. Jenkins 
(for Mr. Kono) Miss Ethel Herrell 
Mr. 8. Sugiyama 


Mr. T. Wakimoto, Vice-President, presiding. 


The meeting was called to order by the Vice-President 
at 1:15 P.M. 


Upon motion of Mr. A. D. Walker, seconded by Mr. 
Matsunaga and unanimously carried, the reading of the 
' minutes of the previous meeting was dispensed with and 
the minutes in the form submitted to the Committee were 
approved. 


The Treasurer presented his report for the period 
February 1, to February 29, 1936, together with the 
cumulative statement for the period June 1, 1935, to 
' February 29, 1936. Upon motion of Mr. Sugiyama, sec- 
onded by Mr. Matsunaga, the report was ordered re- 
ceived and filed. 


' The Treasurer advised that, in accordance with the 
- authorization of the Executive Committee at its meeting 
- on February 21, 1936, the Guild had borrowed from the 
Manufacturers Trust Company, New York, on March 
20, 1936, the sum of $5,000 for thirty days. 


The Treasurer advised also that the expenses of the 
Guild for the budget period ending March 31, 1936, had 
been less than the budget estimate. 


The Vice-President presiding suggested the adoption 
of an interim budget for a period not to exceed three 
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months from April 1, 1936. He stated that he did not 
believe any funds in addition to the appropriation of 
750,000 yen about which the Committee had been advised 
could be obtained from the Central Raw Silk Associa- 
tion for use during the fiscal year April, 1936 to April, 
1937. 


Mr. Sugiyama urged that plans be made which would 
provide for a promotion of the Silk Parade type during 
the fall of 1936. He said that the Japanese in Japan 
had been favorably impressed with the promotions of 
this type which the Guild had conducted, and that they 
served to stimulate the interest of the various contrib- 
uting groups in Japan. 


MINUTES 


Executive Committee Meeting 

International Silk Guild, Inc. 

Empire State Club, New York 
May 6, 1936—12:45 P.M. 


Present: Mr. Paolino Gerli Mr. Douglas Walker 
Mr. T. Matsunaga Mr. T. Wakimoto 
(representing Mr. BR. D. Jenkins 
Mr. Kono) Miss Ethel Herrell 
Mr. S. Sugiyama 
Mr. A. D. Walker 
Mr. T. Ishiguro, 
by invitation 
Mr. Paolino Gerli, 
by invitation 
The meeting was called to order by the President at 
1:40 P.M. 


Upon motion of Mr. Wakimoto, seconded by Mr. Doug- 
las; Walker, the minutes of the previous meeting in the 
form in which they had been submitted to the members of 
the Committee were approved. 
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The Treasurer presented his report for the period 
' March 1 to 31, 1936, together with the cumulative state- 
' ment of receipts and disbursements for the period June 
1, 1935 through March 31, 1936. Upon motion of Mr. 
' Douglas Walker, seconded by Mr. Matsunaga, the report 
of the Treasurer was ordered received and filed. 


The President observed that the expense of the clip- 
ping service and clipping record were running at a high 
' percentage rate in relation to the total expenses of the 
' Guild and requested that steps be taken to reduce this 
expenditure. 


' Mr. Jenkins advised that over a period of time the 

Guild had been in frequent contact with the National 
Better Business Bureau and that, in view of the Guild’s 
present and probable future relations with the Bureau, 
- he would recommend that the Guild become affiliated 
with the Bureau by subscribing to its maintenance fund. 
' He explained that while the National Bureau maintained 
close relations with the various local Better Business 
' Bureaus, the two were independently financed. 


| The President endorsed this recommendation and sug- 
' gested that the Guild contribute $500 annually to the 
National Better Business Bureau. 


Mr. Jenkins suggested that this subscription be made 
in semi-annual payments. 


Upon motion of Mr. Douglas Walker, seconded by Mr. 
Wakimoto, a subscription to the National Better Business 
' Bureau in the amount of $500 to be paid in semi-annual 
| installments of $250 each was unanimously voted. 


The President reported that during the past two months 
the Guild had made important progress in the presenta- 
tion of data in support of its program concerning unfair 
trade practices and that, likewise, effective work had 
been done in eliminating the interest of influential con- 
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sumer groups in the Guild’s campaign for the accurate 
identification of the fiber content of fabrics. 


The President then reviewed his trip to Japan. He 
said that he had left New York on February 28, 1936 
and had returned to New York on April 26, 1936. 


His first contact with the silk interests of Japan had 
been with the members of the Yokomaha Raw Silk Ex- 
porters Association of which Mr. Takeo Ito is President. 
At a meeting of this Association held immediately fol- 
lowing his arrival in Japan he had reviewed the status 
of the silk industry in the United States, reported the 
accomplishments of the International Silkk Guild, out- 
lined the reasons why it was necessary for the Guild to 
intensify and to expand its program and proposed that 
the Guild be financed in the future by a levy of a defi- 
nite amount per bale on the silk exported to the United 
States from Japan, explaining that such an assessment 
would be in the nature of a self-imposed tax and would 
constitute a perfectly proper charge on the American 
market. He found the members of the Association well 
informed regarding conditions in the United States and 
said that they were working energetically under the 
leadership of Mr. Ito. 


He then visited the Kobe Raw Silk Exporters Asso- 
ciation at Kobe and reported in similar vein to its mem- 
bers who, he said, were organized under the leadership 
of Mr. Manzo Oda. 


Following his meeting with the Kobe Exporters, he 
went to Shanghai, China, where, at a meeting with the 
Raw Silk Exporters of Shanghai, he proposed that the 
Chinese silk exporters participate in the work of the 
International Silk Guild on the same basis of a levy 
per bale on the silk exported from China that had been 
proposed to the exporters in Japan. He said that this 
proposal was favorably received but that action regard- 
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' ing it undoubtedly would depend upon what the Japa- 
nese decided to do with respect to the same matter. 


On April 6, 1936, he had met with representatives of 
Japanese silk interests in Tokyo. A copy of his address 
upon that occasion is made a part of these minutes. 
During the discussion at this meeting all phases of the 
- activities of the International Silk Guild and the neces- 
- sity of their continuance on an extended and permanent 
basis were covered. He said that the meeting was char- 
acterized by a most sympathetic understanding on the 
part of the Japanese. He pointed out that the Japanese 
_ were well advised regarding the Guild’s activities because 
' of the reports which had been made to them by Mr. 
' Ito, Mr. Egawa, Mr. Saito and by others who had been 
familiar with the Guild’s work here. 


He said that he had left Japan with a definite im- 
| pression that favorable action would be taken regarding 
the proposed levy per bale plan for raising funds for 
' the continuance of the Guild’s work, although he did not 
believe it would be possible for the exporters to arrange 
to put the plan into operation in time to make the funds 
necessary for a promotion in the fall of 1936 available 
' to the Guild. He suggested that the Executive Commit- 
tee might, after considering his report, cable an appro- 
priate resolution to the Japanese exporters. 


Mr. A. D. Walker inquired whether such a resolution 
should set out the fact that it was essential that the 
' funds for the Guild’s work be increased in amount. 


Mr. Douglas Walker remarked that the most outstand- 
ing single fact in relation to the Guild’s work was that 
an attempt had been made to do “a big job with little 
money.” 


The President stated that he knew the leaders of the 
industry in Japan were giving the plan he had discussed 
with them careful consideration and that, while he had 
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no ‘specific resolution to propose, he would regard it 
as appropriate for the Executive Committee, after hav- 
ing given due consideration to his report, to send a 
cablegram to Japan expressing the Committee’s convic- 
tions and sentiments regarding it. 


Mr. Wakimoto said that he had talked with representa- 
tives of the various Japanese importing houses in New 
York regarding the plan which had been discussed by 
the President of the Guild in Japan; that they all rec- 
ognized the necessity for an increase in the amount of 
money which had heretofore been available to the Guild 
but that they felt it would be advisable to submit a pro- 
gram to Japan outlining the expenditure of a fund ap- 
proximating 2,000,000 yen annually and obtaining their 
reaction to it before any definite action upon the report 
of the President was taken by the Executive Committee. 
Mr. Wakimoto said, further, that while the representa- 
tives of the Japanese importing houses in New York fa- 
vored the plan and had expressed their opinions and rec- 
ommendations, any decision with regard to the financing 
plan proposed would have to be made by the head offices 
of their respective companies in Japan. 


The President replied that he would confer with Mr. 
Jenkins immediately regarding the preparation of such 
a program as Mr. Wakimoto had suggested; but that 
he wished to emphasize that at his various meetings in 
Japan he had gone into the various activities which 
called for the expenditure of additional funds in some 
detail; that, as the members of the Executive Committee 
knew and as the friends of the Guild in Japan under- 
stood, the matter of the intensifying and extending of the 
Guild’s program had been discussed frequently with Mr. 
Saito as the official representative of the Central Raw 
Silk Association prior to his return to Japan; that 
nothing radically new in the way of a program was con- 
templated; that the whole question came down to a 
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_ matter of obtaining funds adequate in amount to strength- 
en the present work of the Guild and to carry it on in 
channels which it had not been possible to follow more 
' intensively with the funds which had thus far been 
provided; that the cost of promotion was part of the 
| expense of doing business and that those in Japan with 
whom he had had his discussions understood their 
thoroughly. 


Mr. Wakimoto said he thought it would be helpful in 
| obtaining harmony among the representatives of the vari- 
- ous Japanese houses in New York if such a program as 
- he had originally suggested could be submitted to them. 


. Mr. Gerli said that there was no additional informa- 
| tion regarding a program which could be placed before 
the various groups in Japan; that, in view of this fact, 
- and because of the necessity for a definite decision re- 
garding the adoption of the plan proposed within the 
shortest time possible, consistent with prudent consid- 
_ eration and practical planning, he would not view with 
| favor the injection of any element into the discussions 
or the negotiations which might result in delaying action. 


Mr. Wakimoto said he was convinced that favorable 
' action upon the recommendations made by the President 
in Japan would be taken. 


The President replied that the important question now 
was when this action would be taken—that it was essen- 
tial for the Guild to know this before it could make 
any definite plans regarding its fall or its succeeding 
program. The President said further, that he wished 
the record to show that he had given the groups in Japan 
with which he had met a definite outline of the proce- 
dure which, in his judgment, it was necessary for the 
Guild to follow; that he regarded a decision upon the 
recommendations he had made with as little delay as 
possible as of great importance; that he believed that, 
with the additional funds the plan he had recommended 
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would in all likelihood provide, the Guild could carry 
on the program which it had contemplated since its or- 
ganization with benefit to every interest concerned; but 
that, if, for any reason, the plan proposed should fail 
of adoption or a decision regarding it be indefinitely 
postponed, he would regard any further personal asso- 
ciation with the Guild as futile. 


Mr. A. D. Walker said he was certain that there was 
no question regarding the readiness of the Executive 
Committee to accept and approve the President’s report 
but that, in view of the desire expressed by Mr. Waki- 
moto for the consideration of a program by the repre- 
sentatives of the Japanese houses in New York, he would 
regard it as advisable to adjourn the meeting until an 
‘opportunity had been afforded them to consider such 
a program. 

The President requested Mr. Jenkins to outline the 


program in memorandum form and to submit the memo- 
randum to Mr. Wakimoto. 


There being no further business before the meeting, a 
motion for adjournment, duly seconded, was carried 
unanimously at 3:40 P.M. 


(signed) Ethel Herrell 
Ethel Herrel 
Secretary 
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ADDRBESS 
Of 
Mr. Paolino Gerli 
President, International Silkk Guild, Inc. 
before 


The Central Raw Silk Association of Japan 
Tokyo 
April 6, 1936 


Incorporated in and Made Part of 
Minutes of Meeting of Executive Committee 
International Silk Guild, Inc. 
Empire State Club, New York, N. Y. 
May 6, 1936 


The sentiments expressed by you, Mr. President, have 


' touched me very deeply. In fact, everyone in Japan has 
' been so generous, helpful and kind that I have no words 
' with which adequately to say all that is in my heart. I 


am profoundly grateful. 


I am a messenger, come without credentials, except 


that many of you have known me for a long, long time 


and many of you know that the name of my family and of 


may house has traditionally for generations been asso- 


ciated with silk. 


The events of the past three years, my visit here, as 


' well as the remarks of your leaders, have convinced me 


that you are aware—indeed, that you are informed—of 


' what has happened in the textile field since 1932 and 


that you have a full realization of the efforts that must 
be made if silk is to retain its proper place, and if it is 


' to advance to further conquests. That you may more 


fully understand our problem and help us in its solu- 


| tion, I shall mention a few basic factors: 
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Silk consumption in America runs into these channels: 


Hosiery, where silk is still a necessity and where 
the yearly consumption may be quite accurately 
forecast—let us say, about 250,000 bales. 

Thread—approximately 10,000 bales. 

Ribbons—approximately 5,000 bales. 

Knitting and tricot—10,000 bales. 

- Weaving—In this field it is at present impossible to 
determine the probable consumption; and it is here 
that the greatest possibilities for expansion lie. 
It is here that we have lost the most and upon it 
we must concentrate our efforts. 


The manufacturers take the attitude—and we must 
sympathize with them—that they must follow the trends; 
that, in the race for public favor, they are only instru- 
ments of production; that they must work with that which 
is the easiest for them to sell—in short, that the producer 
of the raw material is the one who must create the de- 
mand for his article so that the weaver will, perforce, 
be compelled to manufacture it. 


We must acknowledge that rayon has done well in this 
respect. Made only by a few, intelligently promoted, 
rayon has won a well deserved place in the family of 
fibers. The rayon producers have made a great con- 
tribution; and we do not begrudge them their success. 
Rather, I feel that because of them we have at last 
realized our own position in the textile field and have 
gained an industrial consciousness which had been miss- 
ing in the past. 


I have no hesitation in saying that in the field of 
weaving we can gain very much. With proper and in- 
telligent promotion, we can increase demand by some 
50 to 75,000 bales yearly in the not distant future. You 
can draw your own conclusions as to the effect this 
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would have upon the economy of your industry and of 
your country. 


I am convinced that the inherent wonderful qualities 


' and characteristics of silk are appreciated by the public. 


However, there is much ignorance and misunderstanding 
of what is and what is not silk. It is our duty to our- 
selves and to the public to teach and to advise. The re- 
tailers, whether department stores or small shops, who 
come in direct contact with the public consider silk only 


' one of a thousand articles of daily consumption. They 


are, however, glad and anxious for our cooperation— 
witness the fact that in our Silk Parades and Silk Re- 
views they have spent millions of dollars of their own 


' money to advertise and to promote silk. 


In the race for favor and recognition we have to con- 
tend with style factors. Style is the creation of art and 
industry combined, highlighting the events of the times 
and creating a public vogue. Silk cannot ignore these 
factors. 


The individual alone cannot do the things which must 
be done—the field and the problem are too vast. Indus- 
try as a whole must do it. Silk must tell, indeed it must 
shout; but it must also organize, direct, create and 
foster. That is why we have organized the Interna- 
tional Silk Guild. Gentlemen, it is not my Guild. It 
is your arm for attack. It is your shield for defense. 
I am your instrument; but you must stand with me. A 
feeble effort is a wasted effort. 


You have trusted me with a mission. I am trying to 
discharge my duty. And, in the light of our experience 
and looking to the future, I have come a long way to 
tell you what I think is necessary to be done if we are 
to win. In this practical world we can achieve results 
only through effort and expenditure; and, I am sorry to 
say, at present we are not spending enough to achieve 
proper results. 
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Gentlemen, I am a raw silk dealer. I also am a man- 
ufacturer. With what authority pertains to my position, 
I want here to pay my tribute as a practical man to what 
has been done in Japan by the silk industry and by the 
response of the departments of the Government to bring 
silk production to a high place in the industrial world. 
We asked you for quantity—and you gave it to us. We 
demanded quality—and you quickly responded with won- 
derful improvements which have met our needs—yes— 
even beyond our expectations. I have seen your great 
technical establishments and I marvel at their beauty, 
at the organization, at the thoroughness—I might even 
say at the love with which the work of the Yokohama 
and Kobe Imperial conditioning houses is being done. 


What the Government has done and is doing for the 
production of a strong race of silk worms, the mulberry 
development, the constant care and advice to farmers 


and sericulturists, are the finest examples in the world 
of Government cooperation with industry. The smooth 
and orderly functioning of your Silk Exchanges at Yoko- 
hama and Kobe, affording means of imsurance to the 
silk trade in every one of its branches, is fully appre- 
ciated by us in America. I can say that it would be 
impossible to do without them—to them properly belongs 
the service of acting as the crucible through which is 
refined world opinion and sentiment and to them the 
duty and function of creating the effect of stability. It 
is my sincere hope that with a few more refinements, 
such as making available accurate and early statistics 
of production, stocks and internal consumption, the silk 
industry will be able to forge ahead alone, charting its 
own course with the leadership and cooperation of its 
leaders to greater achievements and conquests. 


‘Silk is an international commodity. When silk leaves 
the shores of your country it enters the maelstrom of 
world commerce. It becomes subject to economic, psy- 
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chological and even political conditions that change rap- 
idly and require the silk market to be flexible and quickly 


‘responsive to these factors. We have seen too many 


unfortunate experience of the rigidity of markets. 


One of the greatest needs of the day is international 
classification. We think so highly of what you have 
accomplished in the science of determining silk quality 
and characteristics that, in my judgment, the time is at 
hand for the realization of this objective. Our differ- 


ences of opinion are small. We should be able at one 


more conference to reconcile them and to give the silk 
world a further evidence of the close collaboration and 


. understanding of silk men. Already in America we have 


adopted at the Exchange for certification purposes much 


' of your official test and have given it official recognition. 
' In my own mills, consuming tens of thousands of bales, 


we are guided entirely by your tests and we find them 
reliable. 


The Raw Silk Exporters in Japan, the Raw Silk Im- 


' porters and dealers in America, have grown to know 
' and to understand each other better. The spirit of 
| friendship and collaboration has never been closer or 


more evident than since the establishment of the Inter- 


- national Silk Guild and of the Raw Silk Importers, In- 


corporated. I have been witness to their earnestness 
and sincerity. The representatives of your great Japa- 
nese houses in New York have labored with me early 


_ and late and I pay them before you my tribute and ex- 


press to them my sincere thanks. They are the shock 
absorbers of the silk industry. They stand between the 
fires of production and consumption. They reconcile, 
they interpret, they cushion the shocks. 


Now, gentlemen, my confession of faith: I am a silk 
man—born in it, hoping to die in it. My forefathers so 
did live and die. The family of Silk is great and world 
wide. The interest, the benefit, of any member is the 
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interest of all. That Japan is the protagonist, the shin- 
ing, influential star in the constellation, places upon it 
a responsibility and upon us a duty to foster, to protect 
and to advance its interests. Let us establish this inti- 
mate, consoling sense of brotherhood—of intimacy for the 
greatness of Silk. That is my creed; that is my badge— 
and I do not care who knows it or who sees it. 


Memorandum for 
The Executive Committee 
International Silk Guild, Inc. 
May 8, 1936 


‘Prepared and presented to Mr. Wakimoto 
in accordance with the action of 
the Executive Committee at its 
meeting held May 6, 1936 


The question of the most effective means by which the 
International Silk Guild can continue its work, assuming 
that approximately $750,000 annually is to be provided 
for that purpose, should be approached with a clear 
understanding of certain basic propositions: 


1. From its inception the Guild has been operating 
with limited funds. 


. It has been apparent from the beginning that, with 
the funds available to it, the Guild could not do 
all the things that should be done to accomplish 
its purposes. 


. Every budget under which the Guild has operated 
has been made up on the basis of how the money 
then available could be used to carry the Guild’s 
program the greatest possible distance forward. 


While the demands upon the Guild and the oppor- 
tunities open to it have increased greatly, the funds 
furnished it have not. 
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5. There is no foundation for the impression—if it 
exists—that because the Guild has achieved cer- 
tain results with limited funds, it can continue to 
do so indefinitely. 


6. While $750,000 is a large sum of money, it is not 
a large amount in relation to the work the Inter- 
national Silk Guild has to do and the results which 
can reasonably be expected to follow from it. 


Program and Budget 
The program and budget under consideration do not 


‘constitute a new proposal. They represent merely a 


natural and logical expansion of our present program. 


The major features of this program have been contem- 
plated for more than two years and it has been generally 


agreed that the program should be expanded to include 
them whenever funds for that purpose could be obtained. 


The program now advocated was discussed with Mr. 
Saito when he was associated with the Guild as the 
official representative of the Central Raw Silk Associa- 


' tion of Japan. At Mr. Saito’s request, a budget, cover- 


ing what was then regarded as the minimum requirement 
for a comprehensive, integrated program for the fiscal 
year March, 1935 to April, 1936 was given to him on 


' November 23, 1934. A copy is presented herewith. That 


budget can stand now, subject to whatever reallocation 


' of items may prove to be necessary as the program 


develops. 
Outlining the program briefly, as the Executive Com- 


mittee requested, without any attempt to set out the 


detail with reference to the various points: 


(1) Our plan and our program thus far have been 
predicated upon the conviction that the root of the silk 
trouble, affecting the importer, the fabric manufacturer, 
the garment manufacturer and the consumer alike, is the 
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retail store. Until the retailer unmistakably demands 
silk from the manufacturer and makes silk available 
to the consumer it is going to do the manufacturer rela- 
tively little good to make it and the consumer relatively 
little good to ask for it. This statement is subject to 
refinement; but it states the broad proposition. 


(2) With the trade, stores and public interest which 
have been built up by the activities of the Guild thus 
far as background, two powerful forces have been gen- 
erated by the Guild directed toward a solution of this 
retail problem: 


(a) The identification of the fiber content of mer- 
chandise through Federal Trade Commission and, 
possibly, court action. 

(b) An aggressive, articulate and widely publi- 

- ¢cized consumer demand for silk and for the accurate 
identification of silk merchandise as silk. The spear- 
head of this consumer attack will be the organized 
action of the New York City Federation of Women’s 
Clubs. 


Both these attacks must be supported by carefully 
worked out plans—and pressed vigorously. 


(3) Our publicity activities should be continued. 


(4) Our educational work in the store, consumer and 
school and college fields should be considerably extended 
through personal contact. 


(5) We should resume our seasonal promotions, with 
increasing emphasis upon intensive work within the 
trade. 


(6) We should expand our merchandising activities 
and services. 


(7) The personnel and equipment the program calls 
for must be provided. 
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' At an appropriate time, the foregoing points will be 
amplified and each phase of the program with the budget 
‘related to it will be set out in detail for the approval of 
the Executive Committee as heretofore. 


Copy of Budget Presented to Mr. Saito 
November 21, 1934 


INTERNATIONAL SILK GUILD, INC. 
Budget 


March 1935 — April 1936 


Monthly Annual 


Salaries 

Rent 

Printing 

Electricity 

Postage 

Office Supplies and Expenses 
Furniture and Equipment 
Telephone and Telegraph 

‘ Fashion Merchandise 
Insurance 

Legal Fees 

Magazines and Newspapers 
Stationery 

Mimeographing and Multigraphing 
eg any rar Meetings, etc. 
Special Meetings 

Incidentals 

Miscellaneous 

Tags and Labels 

Travel 


Fall Promotion 


” 
” 
” 
” 
oh 
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Note: The budget on the preceding page has been pre- 
sented here in precisely the form in which it was pre- 
sented to Mr. Saito. Because of the fact that the budget 
and the plan of which it was a part were discussed orally 
with Mr. Saito, it might be well to explain that the items 
set out as the estimates of gross cost of the various pro- 
motions include the cost of intensive work with the im- 
porters, the knitting and weaving trades and the garment 
manufacturers, and the same type of work with the 
stores and the consumer to the degree permitted by the 
funds available. The items include also the advertising, 
printing and special promotion costs directly related to 
each promotion. 


MINUTES 


Executive Committee Meeting 

International Silk Guild, Inc. 

250 Fifth Avenue, New York 
May 15, 1936 — 4:00 P.M. 


Present: Mr. Paolino Gerli Mr. A. D. Walker 
Mr. T. Matsunaga Mr. Douglas Walker 
Mr. Wakimoto Mr. R. D. Jenkins 
Miss Ethel Herrell 


Mr. Paolino Gerli, President, presiding. 


The meeting was called to order by the President at 
4:10 P.M. 


The President stated that, following the meeting of 
the Executive Committee on May 6, 1936, at which he 
had reported his conversations in Japan regarding the 
adoption of a levy per bale method of financing the 
work of the International Silk Guild, Mr. Wakimoto had 
conferred with representatives of the various Japanese 
raw silk importing houses in New York with respect to 
the plan, that Mr. Wakimoto had written to him per- 
sonally suggesting that the Executive Committee send 
a cablegram to the Yokohama Raw Silk Exporters Asso- 
ciation and to the Kobe Raw Silk Exporters Association 
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expressing the conclusions and recommendations of the 
Executive Committee, and that he was happy to report 
‘that he and Mr. Wakimoto were in complete accord re- 
garding the terms of the cablegrams referred to. 


Whereupon Mr. Wakimoto moved that the following 
icablegram be sent to the Yokohama Raw Silk Exporters 
‘Association and the Kobe Raw Silk Exporters Associa- 
tion over the signature of the International Silk Guild: 

“First, we approve new plan discussed with our 
President in Japan, second, if new plan cannot be 
operative until January 1937 urge please arrange 
at once cooperating with Central Raw Silk Associa- 
tion of Japan to remit us under old plan as follows: 
$50,000 July 1st, $50,000 August Ist, $50,000 Octo- 
ber Ist, $20,000 November 1st, totalling $170,000 
which represents minimum requirements covering our 
work until end of December including only conserva- 
tive Fall Campaign which absolutely necessary to 
bridge gap between now and next Spring when can 
adopt enlarged intensive program under new plan.” 

The motion was seconded by Mr. Douglas Walker and 

unanimously carried. 


INTERNATIONAL SILK GUILD, INC. 
250 Fifth Avenue, New York 


Minutes of 
Meeting of the Executive Committee 
Empire State Club, 12:45 P.M. 
June 29, 1936 


Present: Mr. Paolino Gerli 
Mr. T. Matsunaga (for Mr. Kono) 
Mr. S. Sugiyama 
Mr. T. Wakimoto 
Mr. A. D. Walker 
Mr. R. D. Jenkins 
Miss Ethel Herrell 
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The President read the following communications from 
Mr. T. Wakimoto: 


June 2nd, 1936 


“As per telephone conversation had with you this 
morning, I received the following cable from the 
Central Raw Silk Association of Japan: 

‘Referring to cablegram received from International 
Silk Guild, we expect to remit $150,000 by November, 
but will give you definite assurance as soon as it 
has been approved through the regular formal pro- 
cedures. In the meantime will remit $50,000 during 
J =e transmit above message to International Silk 
Guild. 


Central Raw Silk Association of Japan’ ” 


“Jane 22nd, 1936 


“Referring to our letter of June 2nd I received the 
following cable from the Central Raw Silk Associa- 
tion of Japan under date of June 19th, 1936. 
‘Referring to our last cablegram it is officially ap- 
proved to remit $150,000 in November, particulars 
by i Inform above message to International Silk 
uild. 
Central Raw Silk Association of Japan’” 


“June 22nd, 1936 


“T have received the following cable from the Presi- 
dent of the Central Raw Silk Association of Japan 
under date of June 22nd, 1936. 

‘At the special general meeting held today it was 
decided to collect 5 yen per bale on raw silk ex- 
ported from January 1937 and on to be appropriated 
for raw silk promotion, particulars by mail. Inform 
above message to International Silk Guild. 


Matsudaira President of the Central Raw 
Silk Association of Japan.’ ” 

The President said that, as the foregoing communica- 
tions indicated, favorable action had been taken upon 
the proposal for a levy per bale upon raw silk exported 
from Japan as a means of providing funds with which to 





kt 

Py 

f 
=) 





381 


earry on the International Silk Guild’s program; and, 


' furthermore, that the Central Raw Silk Association of 


Japan had acted favorably upon the Guild’s cabled re- 


' quest of May 15, 1936 that a minimum fand of $150,000 
- be provided to carry on the Guild’s program to January 


1, 1937. 


The President said that the Guild was grateful for 
the action in these matters taken by its friends and its 
associates in Japan and he requested the Executive Com- 


' mittee to authorize him to express to the Yokohama Raw 


Silk Exporters Association and to the Central Raw Silk 
Association of Japan the Guild’s appreciation of their 
cooperation and support. 


Upon motion of Mr. A. D. Walker, seconded by Mr. 
Wakimoto, the Committee unanimously authorized the 


_ President to express to the Yokohama Raw Silk Ex- 
| porters Association and to the Central Raw Silk Asso- 


ciation of Japan the appreciation of the Guild for the 
actions described in the foregoing. 


The President read the following letter, under date 


| of May 23, 1936 from Mr. C. Fumagalli, President of 


the Shanghai Silk Exporters Association: 


“T acknowledge receipt of your telegram as follows: 
‘Japanese Exporters unanimously resolved collect 
five yen each picul exported from January first next 
remitting Silk Guild for promotional campaign stop 
I urge your Association meet and adopt same reso- 
lution possibly arranging with Miao make his Bureau 
collecting and ag eae agency stop You un- 
doubtedly recognize desirability placing your market 
same basis as others, furthermore help cement feel- 
ing of more intimate friendship all world silk factors 
because future industry depends upon sincere coop- 
eration all factors Gerli’ 

“Our Committee had at once a meeting and your 
suggestion was received with sympathy. We have 
now under consideration the important question of 
the procedure to adopt for such collection and we 
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are making investigations to see how such collection 
_ will be made in Japan. 
' “Our Committee is T eonteented with two difficulties: 


1) If the local Testing Bureau is asked to act as 

collecting and distributing Agency (which of 
course should be the most practical way) our 
Committee has reasons to fear to create a prece- 
dent encouraging the Chinese Government, Cen- 
tral or Provincial, to put in future further taxes 
on the Raw Silk export-trade. 
Our Association lacks of compulsory and of ac- 
curate informations, several important firms not 
being yet our members (Yung Tai, Checkiang 
Raw Silk Sales Committee). 


“In a few days our Committee will hold another 
meeting with some more information in hand, we 
shall then consider the further steps to be taken to 
put forward your suggested resolution to the Raw 
Silk Exporters of Shanghai, members and not mem- 
bers of our Association. 


“Giving you the assurance that I will use all my 
influence to see this matter, through, . 


MINUTES 


Executive Committee Meeting 
International Silk Guild, Inc. 
Empire State Club, New York 
November 23, 1936 — 1:00 P.M. 


Present: Mr. Paolino Gerli Mr. A. D. Walker 
Mr. Juichi Kono Mr. Douglas Walker 
Mr. S. Sugiyama Mr. R. D. Jenkins 
Mr. T. Wakimoto Miss Ethel Herrell 
Mr. B. H. A. Hofmann 


Mr. Paolino Gerli, President, presiding. 


The President advised that no official communication 
had yet been received from the Central Raw Silk Asso- 
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ciation regarding the details of the assessment plan and 


_ that it was important that the Guild be informed offi- 


cially of the provisions of this plan as finally determined 


' so that it could proceed with the formulation of its 


program. 


Mr. Wakimoto suggested that the Guild proceed with 
its plans, anticipating that the funds forthcoming would 
be based upon the known shipments, but expressed agree- 
ment that the Guild should have an official communi- 
cation from the Central Raw Silk Association outlining 
the plan as finally approved. After discussion it was 
agreed that Mr. Wakimoto would send a cablegram to 
the Central Raw Silk Association requesting such a 
communication at the earliest possible date. 


MINUTES 


Executive Committee Meeting 
International Silk Guild, Inc. 
Waldorf-Astoria Hotel, New York 
April 29, 1938 — 6:30 P.M. 


Present: Mr. Paolino Gerli Mr. R. D. Jenkins 
Mr. J. Kono Miss Ethel Herrell 
Mr. S. Sugiyama Mr. B. H. A. Hofmann 
Mr. T. Wakimoto Mr. S. Sakai 
Mr. A. D. Walker 
Mr. T. Uyeda (By invitation) 
Mr. Paolino Gerli, President, presiding. 


The meeting was called to order formally by the Presi- 
dent at 8:20 P.M., informal conversation regarding the 
Guild’s affairs having taken place during the dinner pre- 
ceding the meeting. 


Minutes Approved 


The minutes of the meeting of the Executive Com- 
mittee held on April 22, 1938 were reviewed and, upon 
motion duly made and seconded, were approved. 
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Treasurer’s Report 


The Treasurer presented the financial statements for 
the months of January, February, and March, 1938, to- 
gether with the accompanying cumulative statement of 
receipts and disbursements in each instance, and, upon 
motion of Mr. A. D. Walker, seconded by Mr. Kono, the 
reports were ordered received and filed. 


President’s Remarks 


Prefacing his statement by saying that the present 
meeting was, to his mind, the most important the Execnu- 
tive Committee had ever held, the President reviewed the 
development of the Guild since its inception. 


Referring to the situation pertaining to the Guild’s 
finances which the Committee had been convened to con- 
sider, the President read a letter dated December 24, 
1937 addressed to him as President of International Silk 
Guild, Ine. from Count Raiju Matsudaira, President of 
the Central Raw Silk Association of Japan, which, he 
stated, had been forwarded to him with a covering note 
from Mr. Wakimoto dated January 11, 1938. A copy of 
this letter is appended hereto and made a part of these 
minutes. 


The President then read a copy of a letter from him- 

self to Count Matsudaira dated January 25, 1938, writ- 
ten in reply to the foregoing letter. A copy of this letter, 
likewise, is appended hereto and made a part of these 
minutes. 


Referring to a conference attended by the officers of 
the Guild, the Japanese members of the Executive Com- 
mittee, and Mr. Uyeda, on March 18, 1938, at which the 
letter from Court Matsudaira to him, dated December 24, 
1937, heretofore referred to, had been discussed, the 
President read the English translation of a letter to him 
from Count Matsudaira dated March 29, 1938, a copy of 
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which is appended hereto and made a part of these 
minutes. ‘ 


' he President then referred to a cablegram from the 
' Central Raw Silk Association of Japan which the Guild 
had received through Mitsui & Company, New York, and 
' to a reply thereto made by Mr. Jenkins for the Guild 
' under date of March 10, 1938, which, at Mr. Wakimoto’s 
suggestion, had been forwarded to Count Matsudaira 
through Mr. Ito, the covering letter to Mr. Ito, with 
which the Count Matsudaira letter had been forwarded, 
having been dated March 12, 1938. Copies of these com- 
munications are appended hereto and made a part of 
these minutes. 


Referring to a continuing exchange of communications 
between Mr. Wakimoto and Mr. Ito, the President read 
the following cablegram to Mr. Wakimoto from Mr. Ito 
dated April 14, 1938: 


“REFER YOUR TELEGRAM OF APRIL 12TH 
INTERNATIONAL SILK GUILD, INC. LIKELY 
CAN GET PERMIT FOR APRIL PORTION FU- 
TURE REMITTANCE ABSOLUTE ASSURANCE 
IMPOSSIBLE” 


and to the following cablegram to Mr. Wakimoto from 
Mr. Ito dated April 28, 1938: 


“REFERRING TO OUR CABLE OF APRIL FOUR- 
TEENTH REMITTANCES APRIL PORTION 
STILL UNDER DIFFICULTY STOP REFER OUR 
CABLE OF APRIL TWELFTH CASH BALANCE 
THREE HUNDRED TWENTY SEVEN THOU- 
SAND DOLLARS WHEN WILL IT BE EX- 
HAUSTED TELEGRAPH EXPECTED MONTH- 
LY DISBURSEMENTS” 


The President said that the communications presented 
had made the situation clear; that the Guild should not 
be penalized for having been honest and for having man- 
aged its affairs wisely; that the balance of approximately 
$300,000 which had appeared to have disturbed the Japa- 
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nese had been built up with the definite purpose of spend- 
ing it for advertising and that it obviously would not 
be possible to carry out the program which had been 
planned if it proved to be necessary to spend this money 
for other purposes because the Japanese appeared to 
believe that no further remittances should be made until 
this fund was exhausted. 


Continuing, the President said that this was only one 
aspect of the matter; that the fundamental character of 
the Guild’s funds had to be established; that the real 
question for consideration was whether the Guild could 
continue or whether it would have to disband. 


Mr. A. D. Walker said that he could understand why 
the Japanese, looking at a balance of $300,000 on a 
financial statement, might wonder why it was necessary 
to forward additional funds. 


' The President replied that it should not be difficult for 
them to understand this if they comprehended clearly 
the reason for the Guild’s having built up this fund and 
the purpose for which it was to be spent; that the Guild 
could not operate effectively unless it could make its 
plans in accordance with the development of its own 
program and be assured of the fact that it would be 
possible to carry them ont. 


COQ PT 


! December 24, 1937 
Mr. Paolino Gerli, Pres. 

International Silk Guild, Inc. 

250 Fifth Avenue 

New York, N. Y. 


Dear Sir: 


The writer is appreciative of your various efforts in 
‘connection with the Silk Campaign and especially for 


: ab = 
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your endeavors to alleviate the effect of the boycott 
against Japanese raw silk in your Country. 


The Tenth Annual Meeting of this Association was 
held on Dec. 21st and 22nd when there was a thorough 
discussion on the budget for the Silk Campaign of 1938, 
that is, from April 1938 to March 1939. The general 
opinion was that under the present circumstances, we 
would have to consider a decrease in the raw silk ex- 
port for this fiscal year to about 410,000 bales (about 
10% less than this year) giving an income of about 
Y2,050,000. On the other hand, we will need Y300,000 
in 1938 (Y200,000 in 1939) for the two Fairs to be held 
in New York and San Francisco. Also taking into con- 
sideration the appropriation for Europe of about Y80,000 
and other minimum expenses of this Association, it was 
decided that the amount to be sent to your Guild will 
be approximately Y1,500,000. 


(The total amount to be spent in the U.S.A. during 
the fiscal year of 1938 will be Y1,800,000 (including 
the Y300,000 for the two Fairs) which is Y200,000 
less than this year) 
Kindly bear these figures in mind and arrange your 
plans within this limit. 
As for the two Fairs both in New York and San Fran- 
cisco, we would like to consult with you later on as to 


the details of the exhibits and the mode of their pres- 
entation to give the best results. 


We are sending you under separate cover the details 
of the budget of the Association for the year 1938. 


Yours very truly, 
COUNT RAIJU MATSUDAIRA, 


PRESIDENT CENTRAL RAW SILK 
ASSOCIATION OF JAPAN 
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January 25, 1938 


E. GERLI & CO., INC. 
49 East 34th Street 
New York 


Count Yorinaga Matsudaira, President 
Central Raw Silk Association 
Yurakucho 

Kujimochi Ka 

Tokyo, Japan 

Dear Count Matsudaira: 


Mr. Wakimoto of Mitsui & Co. has sent me under date 
of January 11th a translation of your letter of December 
24, 1937 on the subject of the decisions which were taken 
on the 21st and 22nd of December at the tenth annual 
meeting of the Central Raw Silk Association of Japan. 


I have delayed writing to you until I have given this 
matter mature and serious consideration and, after care- 
ful study I am now writing to you to express my thoughts 
on the questions raised by your letter. 


My cablegram to you of October 7th on the subject of 
the remittances to the Guild—with particular reference 
to the exchange control situation—must have conveyed 
to you our feelings here in New York on the general ques- 
tion of these remittances. 


The feelings of our people in New York and I might 
say of the Trade in general, both hosiery and broad 
silk weaving, is that the Five Yen per picul which is 
paid into the fund for silk promotion in your country 
must be remitted to New York and must be dispensed 
here according to decisions taken by us in New York and 
not under decisions taken without our knowledge and 
without consultation with us by the Central Raw Silk 
Association of Japan. 


age 
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It is well that we should have a very clear under- 


| standing on this point which is very vital to the continu- 


ation of the work of the International Silk Guild which 


_ is founded upon the principle that this promotion fund 


is paid for by a self-imposed charge of Five Yen per 
picul translated into dollars and paid for by the American 


' importing group which is composed of American firms 
i and Japanese firms dealing in the New York market and 
' therefore forming part of the American Silk Industry. 


I have recently been charged by the Rayon Producers’ 


. Association before the Federal Trade Commission in 
‘ Washington of personally being a propaganda agent and 
_ the Guild an agency of such propaganda, for the Japa- 
- nese Government. I issued a very emphatic denial on 


this point, making direct mention of the fact that the 
funds of the Guild are the proper and legitimate funds 
raised by the members of the Guild themselves at the 
point of export and remitted to them in due course. 


This matter is now one of public knowledge and since 
we are constantly being charged with being agents of 
propaganda it is well that the American people, the 
Trade itself and the Central Raw Silk Association of 
Japan clearly understand the point IJ have made and that 
all actions in connection with relationship to the Guild 
and the Central Raw Silk Association of Japan should 
be of a character in conformity with these facts. 


The question seems to us a very simple one. The 
exact record of shipments to America is a matter of 
exact knowledge. We do not see the necessity of a 
budget in advance when all you have to do is to remit 
for instance the early part of February what is the 
dollar equivalent of Five Yen per bale on the Jan- 
uary shipments to America. If the shipments are large 
in any one month, or small, your remittance will be 
correspondingly larger or smaller. 
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I would very much appreciate a final and definite con- 
firmation of this procedure. 


The question of your participation in the New York 
and San Francisco Fairs we feel is a matter that con- 
cerns you, and must not be the basis of any deduction 
from our funds. If you want our advice we will tell 
you that we think you are wasting money. We our- 
selves do not anticipate doing anything at the fairs be- 
cause unless it is done on a startling and grandiose 
scale—and therefore very expensive—no impression will 
be created. 


With reference to your appropriation for Europe, we 
again do not see why we should pass on to Europe 
moneys arising out of a self-imposed tax on American 
imports. This crop year, particularly, your market had 
the benefit of shipping a larger volume to Europe and 
we think that whatever you gave to them should come 
from the shippers to Europe. 


' In a separate letter and after a meeting of the Execu- 
tive Committee in the near future, I expect to write you 
more in detail as to what we intend to do, but it is 
essential that you should know at the earliest possible 
moment our views in this matter which are also—and 
very particularly—my own views on the subject. 


Regretting the necessity of having to strike this dis- 
cordant note, but fully conscious of the importance of 
settling this question once and for all, I beg to remain 


Sincerely yours, 


(Signed) Paolino Gerli 
Paolino Gerli 
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COPY 
Tokyo, March 29, 1938 


To: Mr. Paolino Gerli, President, 
International Silk Guild, 
New York 


Gentlemen: 


- We thank you heartily for the untiring effort in the 
campaign for the promotion to increase the consumption 
of raw silk. We also express our sincere gratitude for 
your ceaseless effort to mitigate the feeling of your 
countrymen which has already shown a marked differ- 
ence of recent date. 


With reference to your favor dated January 25, 1938 
containing your view on the effect of reduction in the 
amount of promotional fund had our careful attention. 
‘As explained to you previously that the estimated re- 
‘duced income and also appropriation for participating 
in the World’s Fair at San Francisco and New York 
‘was unavoidable when you consider the facts that not 
only already the Japanese Government had willingly ac- 
‘cepted the invitation to participate but also when the del- 
egates from both Fairs visited us last summer they ex- 
‘pressed particular desire to have the silk industry take 
‘a very prominent part in the exhibition that we, silk 
people, were bound by a sense of obligation to accept the 
‘invitation when we consider that the Fair is well sup- 
‘ported by the people of your country with whom we have 
historic friendship and what is more important is our 
biggest customer of raw silk. 


Because of our acceptance we are compelled to act 
promptly to decide upon ways and means for prepara- 
tion of exhibits for the time is limited. These decisions | 
' are arrived at after the conference by the Promotional 
' Committee, the Executive Committee and approved at the 
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general meeting of the association as previously commu- 
nicated to you. 


We exceedingly regret that we have taken a step to 
participate in the Fairs without having previously con- 
sulted with you, but as explained, the circumstance in 
which we were shrouded compelled us to make a quick 
commitment. It is hoped that you would. be so good as 
to ignore whatever formality is lacking on our part in 
the premise and beg of you that you will be so kind as 
to render your continued cooperation to make the issue 
a successful one in the interest of raw silk. 


JAPAN CENTRAL RAW SILK ASSOCIATION 


Count Y Matsudaira 
President 


COPY 
March 10, 1938 


Count Y. Matsudaira 
Central Raw Silk Association of Japan 


Tokyo, Japan 
My dear Count Matsudaira: 


We have a copy of a translation of a cablegram from 
the Central Raw Silk Association of Japan received 
through Mitsui & Co., New York, reading as follows: 


“Please ask International Silk Guild to send us the 
statement of accounts for fiscal year 1936 (from 
June 1936 to May 31, 1937) and also statement of 
accounts from June ist 1937 (probably they mean 
up to Jan. 31st 1938). Above is necessary to ob- 
tain Government permit for remittance under Ex- 
change Control Act. We will keep the above strictly 
confidential.” 


Enclosed is a copy of our statement of receipts and 
disbursements from June 1, 1936 to May 31, 1937 and 


a 


% 
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' a copy of a similar statement for the period June 1, 1937 
' to January 31, 1938. For your further information, a 
' copy of our financial report for the month of January, 


1938 is enclosed. These statements are duplicates of 


the statements which are prepared in regular course 


monthly. 
We regret that you have not received these statements 


regularly. It had been my understanding, prior to a 


recent conference with Mr. Wakimoto of the New York 
office of Mitsui & Co. on this subject, that these state- 
ments were being sent to the Central Raw Silk Associa- 


' tion of Japan, following their approval by our Execu- 


tive Committee, through the New York office of Mitsui 
& Co. 


You have been acquainted, I assume, with the Trade 


' Practice Rules for the rayon industry which were promul- 
' gated by the Federal Trade Commission on October 26, 
' 1937. Enclosed are three copies of these rules in printed 


form. 
Immediately following the promulgation of these rules 


we applied to the Federal Trade Commission for a Trade 


Practice Conference for the silk industry. We have since 
been engaged in negotiations with the Federal Trade 
Commission and within the trade having to do with the 
formulation of fair trade practice rules for the silk 
industry. On March 4th a conference was held under 
the auspices of the Federal Trade Commission in Wash- 
ington at which the International Silk Guild presented 
suggested trade practice rules on behalf of the industry. 
Enclosed are six copies of these suggested rules. 


May I make clear that these rules are suggested rules 
only. They have not been approved by the Commission 
and they are not now law. The rules were considered 
at the conference held in Washington on March 4th. The 
Commission now has them under advisement, 
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The next step in this procedure will be the publica- 
tion of a set of rules by the Federal Trade Commission 
itself which the Commission will be willing to approve. 
Within a reasonable time thereafter, a public hearing 
will be held in Washington at which we and all other 
interested parties will have an opportunity to appear 
for the purpose of making any suggestions we may 
have concerning the rules the Commission has published. 
Following this hearing the Commission will take the 
suggestions which have been made under advisement and 
finally promulgate a set of rules which will be legally 
binding upon all those engaged in the manufacture and 
distribution of silk and silk products in interstate com- 
merce. 


‘At the time the Federal Trade Commission became 
active in this matter we were, as you know, engaged in 
working out an identification and certification program 
for silk fabrics. The broad purposes of this program 
were to identify, by means of the International Silk 
Guild insignia, all silk fabrics, which had met certain 
serviceability standards, not only as silk, as distinguished 
from rayon, but as silk which might reasonably be ex- 
pected to give satisfactory service in consumer use. It 
seemed clear that if we could succeed in obtaining the 
Federal Trade Commission’s acceptance and approval of 
a set of fair trade practice rules, the identification phase 
of this job could be taken care of through this medium. 
It was likewise clear that it would be unwise for us to 
continue the development of a program which might in 
any respect prove to be in conflict with such fair trade 
practice rules for silk as might finally be promulgated 
by the Commission. 


'Moreover, our serviceability standards had not been 
finally developed and approved and it had become ap- 
parent that certain tests in addition to those commonly 
used by the laboratories would have to be developed 


v 
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before we could launch our certification program with 
safety. With the identification of both silk and rayon 
accomplished and in force and with our certification pro- 
gram completed, it will then be important to do direct 


_ to the consuming public with as extensive an advertising 





campaign as our resources will permit. Advertising in 
the various media which have wide consumer circulation 
and influence costs money, as you know, and we have 
been carefully creating a reserve with this end in view. 


During recent months, as you are aware, wide-spread 
propaganda for a boycott of Japanese goods has devel- 
oped in this country. For obvious reasons, silk was 
made the principal object of attack. Through various 


| means we have attempted to meet this situation. It is 
our belief that, unless unforseen elements enter into the 
| situation, the strength of the boycott campaign has been 
effectually dissipated, for the moment, at least. How- 
_ ever, we shall have to continue our work in this regard 
_ quietly and maintain a constant vigilance to safeguard 


our gains. 


With kind regards and with appreciation of your in- 
terest and cooperation, believe me 


Yours sincerely, 


R. D. Jenkins 
Vice-President 


COPY 
March 12, 1938 
Mr. Takeo Ito 
Mitsui Bussan Kaisha 
Yokohama, Japan 


My dear Mr. Ito: 


We have received a cablegram from the Central Raw 
Silkk Association of Japan and in reply thereto have 
written the enclosed letter to Count Matsudaira. In 
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conversation with Mr. Wakimoto this morning, it was 
decided to forward this letter to you, to be forwarded, 
in turn, by you to Count Matsudaira if, in your judg- 
ment, the letter should be transmitted to him. 


For your files, I am enclosing duplicates of the financial 
reports referred to in the letter to Count Matsudaira 
and six sets of the Trade Practice Conference Rules 
which we presented to the Federal Trade Commission in 
Washington on March 4th and which are now before the 
Commission for consideration. 


As in the case of Count Matsudaira, I had assumed 
that you were receiving our financial reports regularly 
through Mitsui & Co. In the future we shall forward 
these reports to you regularly direct from this office 
upon their having received Executive Committee ap- 
proval here. 


We have been doing some interesting and difficult 
work, the results of which, I believe, will establish a 
solid foundation for our future activities. We all have 
missed your presence and your counsel during this period. 


With kind regards and good wishes, believe me 
Yours very sincerely, 


R. D. Jenkins 
MINUTES 


Executive Committee Meeting 

International Silk Guild, Inc. 

250 Fifth Avenue, New York 
May 13, 1938 — 4:00 P.M. 


Present: Mr. Paolino Gerli Mr. R. D. Jenkins 
Mr. Juichi Kono Miss Ethel Herrell 
Mr. S. Sugiyama Mr. B. H. A. Hofmann 
Mr. T. Wakimoto Mr. S. Sakai 


Mr. A. D. Walker 
By invitation: Mr. T. Uyeda 
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Mr. Paolino Gerli, President, presiding. 
The meeting was called to order at 4:15 P.M. 


‘The minutes of the meeting of the Executive Com- 
mittee held on April 29, 1938 were reviewed and, upon 
motion duly made and seconded, were approved. 


‘The President stated that the instant meeting had 
been called to determine what budget should be adopted 
to carry on the Gnuild’s program and what activities 
should be undertaken within the budget in view of the 
Guild’s having been advised since the last meeting of 
the Executive Committee that the matter of the transfer 
of the amount of the assessments on the raw silk ship- 
ments from Japan to New York for March was still 
under negotiation and that no assurance could be given 
regarding remittances thereafter. 


‘ The President read the following cablegram which, he 

said, had been sent fo Mr. Ito in conformity with the 
action of the Executive Committee at its meeting on 
April 29, 1938: 


APRIL 30, 1938 
“ITOTAKEO 
MITSUI 
YOKOHAMA JAPAN 


PRESENT CASH BALANCE THREE HUNDRED 
THIRTY THOUSAND DOLLARS PLUS YEN 
ONE MILLION FIVE HUNDRED THOUSAND 
TOTAL APPROXIMATELY SEVEN HUNDRED 
SIXTY THOUSAND DOLLARS AVAILABLE TO 
MARCH THIRTY FIRST NINETEEN THIRTY 
NINE STOP MINIMUM REQUIREMENTS 
WITHOUT SPECIAL PROMOTIONS FORTY 
THOUSAND DOLLARS MONTHLY LEAVING 
BALANCE TWO HUNDRED EIGHTY THOU- 
SAND DOLLARS WHICH ABSOLUTELY NEC- 
ESSARY CARRY OUT MINIMUM PROGRAM 
ALREADY PLANNED STOP FALL PROGRAM 
AS PLANNED MUST BE ANNOUNCED NOT 
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LATER THAN MAY NINTH STOP PRESENT 
CASH BALANCE WILL BE EXHAUSTED BY 
_ OCTOBER THIRTY FIRST AT LATEST THERE- 
_ FORE NECESSARY MAKE IMMEDIATE DECI- 

SIONS BOTH FALL PROGRAM AND FUTURE 

CONTINUANCE GUILD STOP REMITTANCES 

WILL BE MADE MONTHLY IN ACCORDANCE 
_ UNDERSTANDING STOP IF NOT FORTH- 
_ COMING FACED NECESSITY CLOSING DOWN 

GUILD ACTIVITIES APPROXIMATELY OCTO- 

BER THIRTY FIRST AND EFFORT AND 

MONEY THUS FAR SPENT VIRTUALLY 

WASTED STOP MUST AGAIN INSIST THAT 

DOLLAR FUNDS FOR REMITTANCE TO GUILD 

ARE SELF CREATED BY DOLLAR DRAFTS 

ARISING FROM SHIPMENTS OF SILK TO NEW 


YORK 
GERLI PRESIDENT INSIG” 


No reply to the foregoing cablegram having been re- 
ceived, the following cablegram, the President stated, 
was sent to Mr. Ito on May 11, 1938, after consultation 
with Mr. Wakimoto: 


“ITOTAKEO 
MITSUI 
YOKOMAHA, JAPAN 


REPLY CABLE APRIL THIRTIETH URGENT 
MANUFACTURERS ALREADY SAMPLING 


FALL LINES. 
GERLI PRESIDENT INSIG” 


‘In reply, the following cablegram from Mr. Ito was 
received on May 12, 1938, through Mitsui & Co., Ltd: 


“REFER TO OUR TELEGRAM OF 14TH ULTIMO 
INTERNATIONAL SILK GUILD, INC. APRIL 
PORTION STILL UNDER NEGOTIATION 
PLEASE INFORM MR. GERLI IN REPLY TO 
HIS TELEGRAM OF MAY 11TH ADDRESSED 
TO ME WHILE WE ARE DOING OUR BEST 
CANNOT SAY ANYTHING ABOUT FUTURE 
REMITTANCE WE THINK ONLY WAY IS TO 
PLAN ACCORDINGLY.” 
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The President said that the above cablegram from 


' Mr. Ito had precipitated an unfortunate situation; that 
' once again the Guild had been delayed in announcing a 


seasonal program because of a last minute development 


_ of uncertainty regarding the amount of money it would 





: have with which to work; that never yet had it been 
_ possible to derive the maximum benefit from a promo- 
' tion of the Silk Parade type because each time that 


plans for it had been made it had been necessary to 


| defer an announcement to the market until after the 


sampling of the seasonal lines by the manufacturers had 


_ been well under way; that he had believed the questions 


of the amount of the remittances from Japan and of 
the regularity of their receipt had been settled by the 
adoption of the plan for the regular remittance month 
by month of the dollar equivalent of the total of five 


_ yen per bale levy on the raw silk shipments from Japan 


to New York for each preceding month; that the situ- 
ation confronting the Executive Committee was particu- 
larly serious because the fiber identification campaign 
had been brought to a point which justified as much of 
an expansion of the Guild’s consumer advertising as its 
funds would permit; that plans for a campaign of more 
extensive proportions than anything it had been possible 
to undertake up to this time had been made; that the 
funds of the Guild had been carefully conserved with 
this expansion of its program in view; and that he knew 
it was as clear to the other members of the Executive 
Committee as it was to him that the uncertainty regard- 
ing future remittances which the Guild now faced made 
it necessary not only to abandon the advertising cam- 
paign which had been planned but to revise the remainder 
of the program which had been contemplated. 


The President said he had no information beyond that 
which had been presented to the Executive Committee 
as to why the monthly transmission of the total amount 
of the assessments on the raw silk exports for the 
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preceding month had been nterrupted or why any 
question regarding future remittances should have been 
raised; that he could assume only that it appeared to 
whose with whom the decision as to the transfer of the 
funds involved rested that the Guild had a cash balance 
and, therefore, did not require additional funds at this 
time; and that, apparently no consideration had been 
given to the fact that this balance had been created with 
a definite object in view. 


The President said, further, that he had instructed 
the sources of supply of E. Gerli & Co., Inc. in Japan 
to stop the payment of the five yen per bale levy on 
shipments to his firm because he did not wish to con- 
tinue these payments for the purpose of aiding in the 
accumulation of a fund in yen in Japan if there was 
any question with respect to the fact that the fund 
created by that method was to be transmitted to the 
Guild in dollars regularly; and that he would like to 
know the position of the Japanese houses on the ques- 
tion of the payment of this levy. 


Mr. Wakimoto stated that the Japanese firms had to 
pay the levy of five yen per bale on all raw silk exports 
as a matter of law; that it would require six months’ 
notice before these payments could be discontinued; that, 
in his opinion, the remittances would be resumed; that 
he did not believe the Japanese would consider for a 
moment permitting the Guild’s activities to lapse because 
of lack of funds; that, in his judgment, the only thing for 
the Guild to do was to assume that it had only the 
funds now actually in its possession and to undertake 
to do those things which it believed would accomplish 
most with the funds available, planning to make the 
funds last for a year, if possible. 


The President said that a budget had been prepared 
for a six months’ period commencing May 1, 1938, as 
follows: 


«uy 


“W 
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Balance, April 30, 1938 $335,515.55 
This represents only cash on hand and 
in the bank as of the foregoing date. 
It does not take into account the pos- 
sible receipt of the assessments on the 
raw silk shipments from Japan for 
March. 

Estimated Disbursements 
Operating Expenses 

6 months at $31,000 per 

month $186,000.00 
Store Promotion 

Silkk Parade, Silk Mer- 

chandise News, etc. 50,000.00 
Piece Goods Forum 20,000.00 

Advertising, Identification and 
Certification Program, Spe- 
cial Consumer Promotion, 
etc. $17,515.55 

Miscellaneous Fund To Sup- 
plement Store Promotion 
and/or Forum appropria- 
tion, if necessary; to be 
conserved to cover operat- 
ing expenses months of 
November and December, 
if possible 62,000.00 

———— $335,515.55 


The President pointed out that the budget took into 
account only the funds on hand as of April 30, 1938, with 


| no reference to the remittance of the amount of the as- 
| sessment on exports for the month of March which might 
be forthcoming; he reviewed the items comprising the 


estimated operating expense of $31,000 per month, point- 


| ing out that this amount had been reduced from the fig- 


ure of approximately $40,000 which the program previ- 


ously planned had called for; he stated that the Silk 


' Parade promotion had become a fixed feature on the pro- 
' motion calendars of most of the stores throughout the 


country, that a discontinuance of this promotion would 


' immediately give rise to questions as to why it had been 
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discontinued, and that, in his judgment, it was essential 
that it be held even though the suggested appropriation 
for it meant that it could be done only in a limited way; 
that the Piece Goods Forum which had been held in July 
1937 had been most successful and that, while it had 
been previously planned to conduct this year not only 
the Piece Goods Forum but a Ready-to-Wear Forum, 
similar to the one held last year, and a Lingerie and 
First Floor Accessories Forum, including hosiery, as 
well, the proposed program called for the Piece Goods 
Forum only on a minimum scale; he said that the sug- 
gested appropriation for Advertising, the Identification 
and Certification Program, Special Consumer Promotion 
and other special promotion activities had been reduced 
to a point which would barely permit the activities named 
to be maintained; he pointed out that $62,000 had been 
proposed as an amount to be drawn upon, if necessary, 
to supplement the appropriations for the Silk Parade 
and the Piece Goods Forum but that this item had been 
set up with a view toward providing a fund for operating 
expenses for the months of November and December if 
it proved possible to conserve it for that purpose. 


- Miss Herrell urged that part of this fund be used for 
a Ready-to-Wear Forum if it proved practicable to ar- 
range it. 


The President replied that he would like to see the 
Ready-to-Wear Forum held if the budget could be ad- 
justed to allow for the expense. 


The President emphasized the necessity in the circum- 
stances of limiting all expenditures to a minimum; he 
said that the budget as drawn adhered to this principle; 
he referred to the difficulty of anticipating all the future 
requirements of the Guild in preparing a budget and 
emphasized that thus far the Guild’s expenditures had 
been well within each budget previously approved. 


"¢> 


> 
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Mr. Wakimoto moved the adoption of the budget as 


_ presented, with the understanding that it was subject to 


expansion whenever the Guild was assured of the resump- 
tion of the transfer of its funds from Japan. 


Mr. A. D. Walker said that he wished to second Mr. 
Wakimoto’s motion and that, in doing so, he wished to 
call to the attention of the members of the Committee 
that for some time the Executive Committee had been 
anticipating that during the calendar year 1938 its pro- 
gram could be considerably expanded; that it had been 
necessary to take steps to bring about the identification 
of rayon finished goods in the stores before any extensive 
consumer advertising campaign could be expected to 
produce results; that, while the job was by no means 
completed, the identification of rayon was becoming more 
and more an accomplished fact; that the time had ar- 
rived when the Guild could spend to advantage not only 
the amount which it had believed it would have for ex- 
penditure during the rest of this year, but considerably 
more; that he could not stress too strongly the necessity 
for the Guild’s being able to plan its program well in 
advance as well as the fact that forced interruptions of 
its program when planned were costly; that he appre- 
ciated the difficulties which might be confronting those 
who were dealing with the question of remittances to the 
Guild in Japan; that he agreed with the policy of mak- 
ing the most of the present situation but that he wished 
to express the earnest hope not only that the remittances 
to the Guild would be resumed at an early date but that 
the Guild might be definitely advised that they would be 
continued regularly so that it could make its plans ac- 
cordingly. 


By unanimous vote the foregoing budget was adopted, 
with the understanding with respect to its expansion ex- 
pressed by Mr. Wakimoto. 
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Upon motion by Mr. A. D. Walker, seconded by Mr. 
Kono, the Guild’s financial report for the month of April, 
1938, and the cumulative statement of receipts and dis- 
bursements from June 1, 1937 to April 30, 1938, copies 
of which had been previously mailed to the members of 
the Executive Committee, were ordered received and filed. 

Upon motion duly made and seconded, the meeting was 
adjourned at 6:30 P. M. 


(Signed) Ethel Herrell 


MINUTES 


Executive Committee Meeting, International Silk Guild, 
Inc., Waldorf-Astoria Hotel, New York, August 4, 1938, 
6:30 P.M. 


Present: Mr. Paolino Gerli Mr. R. D. Jenkins 
Mr. Juichi Kono Miss Ethel Herrell 
Mr. T. Wakimoto Mr. B. H. A. Hofmann 
Mr. A. D. Walker Mr. S. Sakai 
Mr. H. Shiga (representing Mr. Uyeda) 


Mr. Paolino Gerli, President, presiding. 


The meeting was called to order by the President at 

7:30 P.M. 
e & e se 

Mr. Gerli said that this effort on Mr. Walker’s part 
merely served as another illustration of the necessity for 
bringing the Guild’s records here and in Japan into a 
condition which would show accurately the true facts 
with respect to the remittances received from Japan and 
the administration of them after their arrival here. He 
said that, as the Committee knew, every effort had been 
made to impregnate the trade and the public with the 
idea that the Guild was being maintained and controlled 
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either by the Japanese Government or by sources directly 
‘related thereto—all this with the hope of making the 
Guild a target of whatever unfriendly feeling existed as 
'a result of the China incident. He said that all this 
‘could be avoided by a clear statement of fact in the rec- 
‘ord which would show clearly and definitely that the 
Guild’s funds were derived principally from a per bale 
‘levy on raw silk paid by the importers in the United 
States and that the fund thus derived was administered 
"by the Board of Directors and the Executive Committee 
of the Guild. 


| Mr. Gerli said that under date of July 1 a letter from 

the Central Raw Silk Association of Japan had been 
received by the Japanese Raw Silk Importers Associa- 
' tion in which the Central Raw Silk Association had asked 
for certain data concerning the Guild’s contemplated ac- 
tivities and expenditures in order to obtain a permit for 


the remittance of the funds resulting from the five yen 
' per bale tax on raw silk exports which had been held in 
Japan since March when the February remittance was 
' received. The President explained that conversations on 
' the subject with Mr. Wakimoto had made it apparent to 
him that this request involved merely a technical com- 
pliance with the requirements of the Japanese govern- 
ment relative to the exportation of funds from Japan 
during this period and that he asked for unanimous ap- 
proval of the Central Raw Silk Association of Japan’s 
request. Whereupon, upon motion of Mr. A. D. Walker, 
seconded by Mr. Wakimoto, the following resolution was 
unanimously adopted: 


WHEREAS, on January 1, 1937 a plan became op- 
erative providing, in brief; (1) for assessments of 
Y5.00 per bale on all raw silk exported from Japan 
to the United States; (2) said assessments to be 
collected at the source as a matter of convenience by 
the Raw Silk Exporters Association of Yokohama 
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- and of Kobe; (3) the fund thus created, less proper 
deductions for expenses pertaining to its collection, to 
_ be remitted to the International Silk Guild, Inc. in 
dollars monthly by the said Export Associations 
through the Central Raw Silk Association of Japan; 
(4) the amount of each such monthly remittance to 
be caleulated upon the basis of the amount of the 

shipments of raw silk to the United States for the 
preceding month; and (5) said remittances to be 
used by the International Silk Guild, Inc., under the 
administration of its duly designated directors and 
officers, for the promotion of silk and the protection 
of silk interests in the United States; and 

WHEREAS, in accordance with said plan, remit- 
tances were made regularly by the said Export As- 
sociations through the Central Raw Silk Association 
of Japan to the International Silk Guild, Inc., from 
January, 1937 to March, 1938, and 

WHEREAS, said remittances were then suspended 
and none has since been received by the Interna- 
tional Silk Guild, Inc. and 

WHEREAS, regulations of the Government of 
Japan now in effect require the issuance of a permit 
for the remittance of funds abroad and, further, that 
an application therefore be accompanied by certain 
data relative to the proposed use of such funds, 

THEREFORE, be it RESOLVED: 

That, for the purpose of complying with the afore- 
said regulations, the information necessary to the 
application for a permit in this instance be fur- 
nished ; 

AND be it FURTHER RESOLVED: 

That the International Silk Guild, Inc., hereby ex- 
press to the Central Raw Silk Association of Japan, 
the Raw Silk Exporters Association of Yokohama 
and of Kobe and to all others who have been helpful 
in negotiating for the release and the forwarding of 
the aforesaid remittances its appreciation of their 
cooperation and assistance. 

e e se e 
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MINUTES 


Executive Committee Meeting, International Silk Guild, 


Inc., Waldorf-Astoria Hotel, New York, October 6, 
1938—6 :30 P.M. 


‘Present: Mr. Paolino Gerli Mr. R. D. Jenkins 


Mr. Juichi Kono Miss Ethel Herrell 
Mr. T. Wakimoto Mr. B, H. A. Hofmann 
Mr. A. D. Walker Mr. B. Sakai 
Mr. H. Shiga (representing Mr. T. Uyeda, by 
invitation) 

Mr. Paolino Gerli, President, presiding. 


The meeting was called to order by the President at 
7:50 P.M. 


Annual Audit 
The President read the official audit of the books and 


‘records of the International Silk Guild, Inc. for the 


twelve months ended May 31, 1938 by Henry Hauser, Cer- 
tified Public Accountant, dated June 17, 1938. After dis- 


cussion, upon motion by Mr. A. D. Walker, seconded by 


Mr. Wakimoto and carried, the audit was received, ac- 


cepted and placed on file. The Committee directed that 
this record show that the amount listed in Schedule “A- 
' 1” of the audit, Schedule of Founder Members’ Accounts 
under the columner heading “Paid-in during 12 mos. 
ended 5/31/38 Subscriptions” did not represent “sub- 
' seriptions” in the customary sense but rather the ap- 
' proximate amount of the assessments on the raw silk 
exported from Japan to the United States during that 
' period which had been collected in Japan and forwarded 
' to the Guild through the Central Raw Silk Association. 


* ® ° ° 
Public Act #583 


The President stated that Public Act #583 requiring 
“the registration of certain persons employed by agencies 


to disseminate propaganda in the United States and for 
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other purposes” had been passed by Congress, approved 
by the President on June 8, 1938 and was now law; 
that the officers of the Guild had given the terms of this 
Act careful study; that, in their opinion, the Guild was 
not liable for registration under the Act, and that this 
conclusion had been confirmed in a written opinion by 
counsel. After discussion, upon motion by Mr. A. D. 
Walker, seconded by Mr. Sugiyama, it was unanimously 
voted that the International Silk Guild, Inc., was not 
liable for registration under the provisions of Public Act 
#583 and the officers of the Guild were directed not to 
file the Guild’s registration thereunder. 


Monopoly Investigation Questionnaire 


The President then stated that the Guild had received 
a questionnaire from the Department of Commerce of 
the United States Government requesting certain infor- 
mation with respect to its organization, functions, financ- 
ing, activities and personnel in connection with a study 
of trade associations being carried on by the Department 
of Commerce at the request of the Temporary National 
Economic Committee as part of the investigation known 
commonly as the “Monopoly Investigation”. The Presi- 
dent said that, among other things, the questionnnaire 
called for a complete statement regarding the source of 
the Guild’s income. After discussion, upon motion by 
Mr. Wakimoto, seconded by Mr. A. D. Walker and unan- 
imously carried, the officers of the Guild were directed 
to prepare and file this questionnaire and, with respect 
to' the questions pertaining to the Guild’s financing, to 
state that the Guild’s principal income is derived from a 
self-imposed assessment of Y5.00 per bale upon all raw 
silk exported from Japan to the United States, said as- 
sessments being collected at the source by the Export 
Associations of Yokohama and of Kobe and forwarded 
to the International Silk Guild, Inc., in dollars monthly 
through the Central Raw Silk Association of Japan. 








? 
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Budget—F mances 


_ The President stated that the budget under which the 
Guild was operating covered the six months’ period end- 
ing October 31, 1938; that, as the Executive Committee 
would recall, this budget had been adopted at a time 
when the Guild had been faced with the necessity of 
abandoning the consumer advertising campaign it had 
planned for the fall of 1938 and to curtail the remainder 
‘of its program as well; that, in view of the continuing 


‘uncertainties with respect to the Guild’s financing which 


had prevailed since this budget was adopted, the scope 


of the principal projects undertaken had been restricted 


and the costs thereby reduced below the budget estimates 


with the result that the Guild would have on October 31st 
“a minimum cash balance of $120,000 and, in all prob- 


ability, an amount somewhat in excess thereof; that no 


further remittances and no information with respect to 


when they would be resumed had been received since the 


‘last meeting of the Committee; that, therefore, the Com- 


mittee would now have to determine what course the 


Guild should, in the circumstances, pursue after October 
31st; that it was clear that the Guild’s probable balance 


would be exhausted in approximately four months; that 


' the Executive Committee could not permit the Guild to 


operate upon its present basis up to the moment its funds 
were gone; that if the work of the Guild was to be con- 
tinued, a decision in principle to that effect would have 


' to be made and funds to carry on its work provided; and 
that if it should be decided to terminate the Guild’s work, 
- plans should be made to bring it to a conclusion on June 


1, 1939. 


The President stated, further, that, in accordance with 
the Executive Committee’s action at its last meeting, a 
budget had been forwarded to the Central Raw Silk As- 
sociation under date of August 15, 1938. He pointed out 
that, while this budget represented a carefully consid- 
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ered estimate of expenditures and covered activities the 
Guild would undertake provided it had the funds repre- 
sented by the total budget in its possession, it was a 
budget without practical application because it covered a 
period—June 1 to November 30, 1938—which had almost 
expired and because it was based on funds which the 
Guild had not received although they were due on the 
basis of the collections of assessments actually made in 
Japan and collections reasonably anticipated. 


Mr. A. D. Walker asked whether the assessments of 
Y5.00 per bale on all silk exported from Japan to the 
United States were being collected in Japan—whether 
the fund was actual or imaginary. 


Mr. Wakimoto replied that the assessments had been 
and were being collected in Japan—that under the Rules 
and Regulations governing them they could be stopped 
or suspended only after six months’ notice; and the 
President added that he was still paying the assessments 
on the invoices of E. Gerli & Co., in New York. 


‘The President stated that Mr. Uyeda, of the Japanese 
Raw Silk Intelligence Bureau, New York, had requested 
certain information from the Guild with respect to the 
various items set out in the budget of August 15th previ- 
ously referred to and that this information had been 
furnished at a conference in the Guild offices on Septem- 
ber 30th and in subsequent written communications; that 
he wished to assure Mr. Uyeda, through Mr. Shiga, his 
representative at the meeting, that any and all informa- 
tion pertaining to the affairs of the Guild was available 
to Mr. Uyeda’s office at any time; but that he wished to 
state also that the information Mr. Uyeda had requested 
had been conveyed to the Central Raw Silk Association 
of Japan many times through many different channels. 


'Mr. A. D. Walker asked whether the various questions 
ander discussion resolved themselves into a matter of 
obtaining the release of the funds collected for the Guild’s 
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' account in Japan and withheld there because of restric- 
' tions placed by the Japanese Government upon the trans- 


fer of funds abroad. 
The President replied that he did not know; that if 


' the situation was one in which it had been found im- 


possible to remit funds regularly because of governmen- 


_ tal restrictions, it was clear, definite and understandable 


and must be sympathetically dealt with; that if, on the 


' other hand, funds had been collected in Japan and with- 
_ held there because it had been believed they were not 
' needed here, the Committee had an entirely different sit- 


uation to deal with; that it appeared to him that the 
Guild had never succeeded in making clear to its asso- 
ciates and friends in Japan that its principal effort had 


_ heen directed toward creating a situation in which results 
' could be obtained from a consumer advertising campaign 


to be conducted on a scale limited only by the amount 
of money the Guild had to spend on it and in building 
up a surplus to be used to finance that campaign; that 
the Guild could expand its activities any time that its 
income was increased but that it could not continue in- 
definitely to restrict them and that it could make no in- 


_ telligent plans whatever without definite knowledge of 


the amount of money it was going to have available and 
when that money was going to be received, the latter 
element being just as important as the former; that the 
principal importance of the assessment plan was that, if 


' it functioned as planned, it would enable the Guild to 


know at all times approximately what its income was 


going to be and also that this income would be regularly 


received; that, in his opinion, the Guild should maintain 
a minimum balance of $100,000 at all times to meet any 
emergency which might arise and to meet its obligations 
in the event of dissolution; that $280,000 was the mini- 
mum additional amount the Guild would require to April 
30, 1939 to carry on a restricted program; and that, with 
the Committee’s approval, he would confer with the other 
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officers of the Guild with regard to a program within 
those financial limits; that it should be borne in mind 
that this amount would not provide for any special pro- 
motion on any extended scale to be undertaken in con- 
nection with The World’s Fair; and that it should be 
borne in mind also that if the remittances of the assess- 
ments collected by the Exportor Associations had been reg- 
ularly continued to date and were regularly made through 
and including the remittance for the month of April, 
1939, the Guild would have as of April 30, 1939, with the 
remittance covering exports for April, 1939, taken into 
account, $503,500, this calculation being based upon an 
estimate of $35,000 monthly or a total of $455,000 for 
the thirteen months April, 1938 through April, 1939 plus 
the $48,500 covering the assessments on the exports for 
March, 1938, which the Guild should have received in 
April, 1938. 


Mr. Wakimoto urged that the program the President 
had suggested be outlined and that a cablegram be sent 
to the Exporters and the Central Raw Silk Association 
stating the Guild’s minimum requirements and emphasiz- 
ing the need for them. It was agreed that Mr. Gerli, 
Mr. Wakimoto and Mr. Jenkins would confer regarding 
the preparation of this cablegram. 


CLAIMS BRANCH EXHIBIT 17 


MINUTES 


Executive Committee Meeting, International Silk Guild, 
Ine., Waldorf-Astoria Hotel, New York, November 29, 
1938—6 :30 P.M. 


Present: Mr. Paolino Gerli Mr. R. D. Jenkins 
Mr. S. Sugiyama Miss Ethel Herrell 
Mr. T. Wakimoto Mr. B. H. A. Hofmann 
Mr. A. D. Walker Mr. S. Sakai 
Mr. T. Uyeda (by invitation) 
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Mr. Paolino Gerli, President, presiding. 


The meeting was called to order by the President at 
8:30 P.M. 


Mwmutes 
The minutes of the meeting of the Executive Commit- 
tee held on October 6, 1938 were read by the President 


and, after discussion, upon motion duly made and sec- 
onded, were approved. 


Financial Reports 


The Treasurer presented the financial reports for the 
‘months of September and October, 1938, together with 
‘the cumulative statement for the period June 1, 1938 
i'through October 31, 1938. Upon motion by Mr. Sugi- 
yama, seconded by Mr. A. D. Walker and carried, the 
‘foregoing reports were ordered received and filed. 


Amendment of Lease 
The President advised that since the Executive Com- 


imittee had approved the lease on the Guild’s present 
‘office space for a one year period from October 1, 1938, 


the lessor of the premises had requested that the lease 


‘be amended by adding $600 to the rental figure in con- 


sideration for the use by the Guild of electric current 
without restriction during the term of the lease through 
the outlets at present installed in its offices, the reason 
for this request being that the lessor had installed a 
meter to serve the entire building in which the Guild’s 
offices are located with a view toward doing away with 


| the meters in the individual offices and that, in view of 


the fact that the amount the Guild had paid for electric 
current during the previous year had exceeded $600, he 
saw no reason why the request should not be approved. 


Upon motion duly made and seconded, the amendment of 





the lease, as outlined, was authorized. 
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Walker Case 


The President reviewed the development in the case of 
W. B. Walker against the Guild and various individual 
defendants since the last meeting of the Executive Com- 
mittee. ! 


F. T. C. Hearmgs 


Mr. Jenkins commented upon certain hearings which 
had been in progress before the Federal Trade Com- 
mission in New York in which the Guild had an interest. 


Suk Rules 


Mr. Jenkins also reported that the Trade Practice 
Rules for the Silk Industry had been promulgated by 
the Federal Trade Commission on November 4, 1938: 
that, with the exception of certain provisions in Rule 3 
and Rule 5 thereof, the rules generally were in line with 
the recommendations to the Commission the Guild had 
made on behalf of the industry; and that the Guild was 
in consultation with various members of the industry 
regarding the advisability of endeavoring to obtain a 
clarification of the language of the rules referred to. 


Sik Merchandise News 


‘The President said that the Guild had continued to 
receive favorable comment from manufacturers and re- 
tailers alike regarding the various sections of the Silk 
Merchandise News which had been recently released. 
Copies of the current Piece Goods, Palm Beach Lines, 
Ribbons, Foundation Garments, Millinery, Veilings, Hosi- 
ery, and Men’s Furnishings sections of the Silk Merchan- 
dise News were submitted and inspected. The President 
pointed out that the Silk Merchandise News represented 
the only merchanding link of its kind between the market 
and the retailer of which he was aware and that the 
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' publication of the News in various sections was in line 


with the policy toward which the Guild had been working 


of publishing an edition of the Silk Merchandise News 
| pertaining to a particular silk market whenever condi- 


tions in that market warranted rather than as a feature 


- of a specific promotion, thus making this service from the 


manufacturers to the stores virtually continuous. 


Consumer and Store Meetings 
Mr. Jenkins reported that the following meetings on 


' silk and the need for fiber identification had been held 
' under Guild auspices: (1) October 28th, meeting of the 
| State Trade School, Bridgeport, Connecticut, in coopera- 
' tion with the Connecticut State Home Economics Asso- 
ciation, Bureau of Vocational Education; (2) October 
| 31st, meeting at Brooklyn College, Brooklyn, N. Y.; (3) 


November 8th, Keene Women’s Club, Keene, New Hamp- 
shire; (4) November 15th, Church of the Resurrection, 
Richmond Hill, L. I.; (5) November 22nd, Pratt Insti- 


' tute, Brooklyn, N. Y.; (6) November 28th, McDowell 


School of Designing, New ‘York City. He said, also, that 
on November Ist a meeting with the sales personnel of 


| Jay Thorpe, New York City, had been held and that on 
' November 10th Miss Hazel Randall of the Guild’s staff, 


had been the principal speaker at a luncheon of the 
Fashion Group, New York City. He cited the meeting 


' with the sales personnel of Jay Thorpe as evidence of 


increasing interest in both silk and fiber identification 
among the better New York speciality shops. He said 


. that until recently Jay Thorpe had persistently declined 
' to permit the Guild to present the matter of the necessity 
for distinguishing between silk and rayon merchandise 


to its selling staff. Even at the meeting held on Novem- 
ber 1st, while the sales personnel attended, the buyers 


- did not. However, at the conclusion of the meeting, Jay 


Thorpe executives requested that another meeting be 


| held at an early date for buyers only. 
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The President remarked that Miss Randall had been 
engaged recently to enable the Guild to extend its work 
in furthering store and consumer relations; that she 
possessed an unusual combination of the experience and 
personality necessary to do this type of work well; that, 
in addition to a wide experience in retailing, she had 
been until recently held of the hosiery and underwear 
departments of Marshall Field & Company, manufactur- 
ing division; that she had long been recognized as the 
leading stylist in the hosiery field; that she had worked 
with many of the hosiery manufacturers and had a wide 
acquaintance among them and that her connection with 
the Guild had been received with much favor in hosiery 
circles. 


The President referred briefly to a series of meetings 
that Miss Herrell and Miss Randall had held with rep- 
resentatives of the J. C. Penney Company, the largest 
distributor of silk hosiery in the United States, with a 


view toward working out a hosiery promotion with that 
Company. 


Boycott Resolutions—A. F. of L—C. I. O. 


Mr. Jenkins reported that at the annual convention of 
the American Federation of Labor held in Houston, 
Texas, during the week of October 3, 1938 the A. F. of 
L. had reaffirmed its position with regard to exempting 
raw products from its resolution favoring a boycott of 
Japanese goods and that at the annual C. I. O. conven- 
tion held in Pittsburgh, Pa., on November 14, 1938 it 
had been possible, through the cooperation of the C. I. O. 
leaders who had been identified with the organization and 
activities of the American Silk Industry Joint Council, 
to prevent a reconsideration of the similar resolution 
adopted by the C. I. O., last year, the position of the 
C. I. O. regarding the boycott remaining, therefore, un- 
changed. 
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Finances—Assessment Plan 


' The President read the following cablegram which, he 
said, had been sent to the Presidents of the Central Raw 
Silk Association of Japan and of the Yokohama and Kobe 
Export Associations in accordance with the action of the 
Executive Committee on October 6, 1938: 


“ITO TAKEO 
MITSUI YOKOHAMA OCTOBER 20, 1938 


FOLLOWING FOR PRESIDENTS CENTRAL 
RAW SILK ASSOCIATION JAPAN YOKOHAMA 
KOBE EXPORT ASSOCIATION BUDGET AU- 
GUST FIFTEENTH SET OUT MINIMUM RE- 
QUIREMENTS PROGRAM CAREFULLY PLAN- 
NED AND REGARDED BY EXECUTIVE COM- 
MITTEE AS ESSENTIAL TO SUCCESS AG- 
GRESSIVE CAMPAIGN BUT SO FAR IMPOSSI- 
BLE TO EXECUTE SUCH PROGRAM DUE TO 
UNCERTAINTY FURTHER REMITTANCES 
STOP EXECUTIVE COMMITTEE MET TODAY 
CONSIDER FUTURE OF GUILD AND PRESENT 
TO YOU FOLLOWING CONSIDERATIONS CASH 
BALANCE OCTOBER THIRTY FIRST APPROXI- 
MATELY ONE HUNDRED TWENTY THOU- 
SAND DOLLARS MUST DECIDE WHETHER TO 
CONTINUE OR LIQUIDATE IF LIQUIDATE 
THEN MAJOR PORTION OF CASH BALANCE 
REQUIRED TO MEET ACTUAL AND MORAL 
OBLIGATIONS SUCH AS DISCHARGE ALLOW- 
ANCES TO EMPLOYEES RENT CONTRACTED 
ADVERTISING SPACE ETC. STOP IF CON- 
TINUE THEN MUST DO SO ON BASIS OF AT 
LEAST REASONABLE ACTIVITY CARRYING 
ON LIMITED PROMOTIONS STOP THIS WILL 
REQUIRE MINIMUM TWO HUNDRED EIGHTY 
THOUSAND DOLLARS TO APRIL THIRTIETH 
NINETEEN HUNDRED THIRTY NINE WHICH 
COVERS OPERATING EXPENSES THIRTY 
FIVE THOUSAND ONE HUNDRED SEVENTY 
FIVE DOLLARS MONTHLY SEE PAGES SIX 
AND EIGHT AUGUST FIFTEENTH BUDGET 
PLUS SEVENTY THOUSAND DOLLARS FOR 
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SPECIAL PROMOTIONS PALM BEACH CHRIST- 
MAS SPRING SEASON WORLD’S FAIR GEN- 
ERAL EDUCATIONAL WORK ETC. STOP IM- 
POSSIBLE DETAIL ESTIMATE SEVENTY 
THOUSAND DOLLARS DUE TO INTERLOCK- 
ING PROMOTIONS AND SEASONABLE NA- 
TURE OF UNDERTAKING STOP MINIMUM 
AMOUNT TWO HUNDRED EIGHTY THOUSAND 
DOLLARS MUST BE RECEIVED BY US BY 
NOVEMBER FIRST TO PERMIT COMMIT- 
MENTS TO THE TRADE AND PRESS STOP WE 
HAVE DONE OUR BEST FINAL DECISION 
RESTS WITH YOU PLEASE ADVISE US 


PAOLINO GERLI 
PRESIDENT GUILD” 
The President reported that on October 26, 1938, the 
Guild had been advised by the Yokohama Specie Bank 
that Y500,000 had been received by that bank for the 
account of the Guild and that on October 29, 1938, the 


Guild had been advised by Mr. Wakimoto that a further 
remittance of Y564,285 had been forwarded to the Yoko- 
hama Specie Bank, San Francisco, for the account of the 
Guild, these amounts in dollars representing approxi- 
mately the amount named in the foregoing cablegram as 
the minimum necessary to meet the Guild’s requirements 
to April 30, 1939. 


Mr. Wakimoto stated that he had been in consultation 
with representatives of the Yokohama Specie Bank in 
New York with regard to the manner in which the Guild 
might obtain the transfer of these funds to its own de- 
pository and that he believed it would be possible to 
effect an arrangement whereby the funds could be ob- 
tained by the Guild in units of $10,000 or more upon 
request made to the Yokohama Specie Bank in New York. 


After discussion, upon motion by Mr. A. D. Walker, 
seconded by Mr. Wakimoto, it was unanimously voted 
that the requirements of the Yokohama Specie Bank with 
reference to the temporary deposit of these funds, and of 
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, any other funds which might be similarly remitted, to 


the account of the Guild and their subsequent transfer 
to the Guild’s depository in New York be complied with; 


_ and that the Treasurer be authorized, upon first having 


obtained the approval of the President, to withdraw these 


- funds from the Yokohama Specie Bank in units of $10,- 
| 000 in accordance with the requirements of the Guild and 


in such amounts and at such times as to maintain the 
balance in the account of the Guild in its New York 
depository at not less than $100,000. 


The President said that he wished to advise the Com- 
mittee of the receipt of a cablegram from Count Mat- 


| sudaira, President of the Central Raw Silk Association 


of Japan, dated November 16, 1938, sent him, he as- 
sumed, in relation to a letter which he had addressed to 


' his associate members of the Executive Committee on 


November 9, 1938, and also to acknowledge the receipt 
of letters from his associates on the Committee dated 


| November 15, November 23, and November 26, 1938, and 
| of a letter from Mr. Uyeda dated November 29, 1938, 


all pertaining to the same matter; and to express and 


— record his appreciation of the sentiments expressed in 


these communications and of the understanding they 
revealed of the developments which had impelled him 
finally to write the letter referred to. He said that he 
wished to make clear that he had no desire except to re- 
main in the Guild’s service so long as his associates so 
desired and so long as, in his judgment, it appeared that 
the Guild could rely upon support, both moral and finan- 
cial, sufficiently substantial and continuous to enable the 
Guild to carry its program on to the accomplishment of 
the purposes for which it had been organized. 


Continuing, the President said that the objective of the 
Guild’s program was an increased use of and a higher 
price for silk or, if a higher price level could not be 
attained, a larger use and increased volume, the ideal 
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being both a higher price and increased volume; that it 
was impossible to calculate precisely the results achieved 
in promotion work—that, for example, the value of ad- 
vertising could be measured only if one were to stop it 
so that one might evaluate what had happened as a 
probable consequence of having done so; that the Guild’s 
program had been conceived and developed in the light 
of an analysis of all the factors comprising the problem 
with which it had to deal considered in relation to the 
actual and potential funds which were or were likely to 
be available for its use; that, looking back over the rec- 
ord, the Guild had been carrying on from one period of 
uncertainty with respect to its future income to another; 
that, nevertheless, its program had moved steadily for- 
ward until, without attempting to draw any absolute lines 
between causes and effects, one could, at the very least, 
say that the decline in the consumption of raw silk in the 
United States appeared to have been checked and that 
the present outlook was favorable. 


Mr. A. D. Walker remarked that, in his opinion, the 
Guild should be given complete credit for the develop- 
ment of the fiber identification movement in the trade and 
among consumers; that attempts to obtain the identifica- 
tion of rayon had been made by the industry many times 
in the past and that no results had been achieved until 
the Guild got into action; that this, to his mind, was a 
notable achievement. He said, also, that he did not re- 
call a time in recent years when the interest of the trade 
in sulk had been keener than it appeared to be now and 
it seemed to him certain that much of this sentiment was 
the result of the Guild’s work. 


The President said that the program of the Guild had 
suffered a severe set-back because of the necessary aban- 
donment of the plans which had been made for a con- 
sumer advertising campaign in the fall of 1938 when it 
would have been most effective psychologically because 
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of the high point to which both trade and public interest 
in fiber identification had been brought; that this cam- 
paign had been timed carefully in relation to the Guild’s 
program as a whole; that, great though both his official 
and personal disappointment had been when the remit- 
tances through the Central Raw Silk Association were 
suspended following the receipt in March, 1938 of the re- 
mittance covering the February exports, he had been en- 
tirely sympathetic with the difficulties which naturally 
surrounded the transfer of funds from Japan to another 
country in the circumstances; that during the intervening 
months it had gradually become apparent to him that 
there was a difference between the conception of the 
Guild’s friends and associates in Japan and the under- 
standing of the Guild in the United States regarding the 
assessment plan which had become effective on January 
1, 1937 and of the nature of the fund resulting from the 
assessments on the raw silk exported from Japan to the 
United States; that this difference of view appeared to 
narrow down to (1) whether the assessments collected on 
the raw silk exported to the United States constituted a 
fund which, barring governmental action with respect to 
the exportation of funds from Japan, was to be for- 
warded to the Guild regularly in dollars monthly; or (2) 
whether the assessment plan represented merely a change 
in the method of raising a fund in Japan for the purposes 
of silk promotion and whether the assessments on the 
silk exported to the United States were merely part of 
this promotion fund which the Special Committee of the 
Central Raw Silk Association, charged with administering 
the fund, might allocate to the Guild or allocate other- 
wise within its discretion; that, if the foregoing sum- 
marized correctly the two conceptions, it was both the 
function and the duty of the Guild to do its full part in 
endeavoring to find a solution to the problem presented; 
that, fortunately, the problem could be approached by the 
Executive Committee, as well as by the Central Raw Silk 
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Association and the Export Associations in Japan, in a 
spirit of the utmost friendliness because not only were 
those seeking the solution on both sides friends but their 
interests were the same and their objectives identical. 


Outlining the developments leading up to his letter of 
November 9, 1938, the President said that, with the au- 
thority and official support of the Guild, he had gone to 
Japan in 1936; that his first meeting there had been with 
the exporters of Yokohama; and that with them he had 
discussed the necessity for the promotion of silk in the 
United States if the market for silk there was to be re- 
tained and extended, the accomplishments and the pos- 
sibilities of the Guild and, finally, the advantages of 
raising a fund for silk promotion in the United States 
by levying a per bale assessment upon the silk exported 
from Japan to the United States so that the Guild could 
at all times estimate with reasonable accuracy the amount 
of money which would be available for its work and so 
that remittances would be virtually automatic, thus in- 
suring a continuity of income; that Mr. Ito, who had 
been an original proponent of the assessment method, 
had presided at the meeting in Yokohama and had given 
the proposal at the outset the strength of his personal 
endorsement and support; that the Exporters had ap- 
proved the plan in principle and, he believed, the Min- 
istry of Agriculture had approved it also, with the re- 
sult that a special meeting had been held in Tokyo on 
April 6, 1936 at which the plan was accorded a most 
friendly and heartening endorsement; that on the day 
he sailed from Japan he had been notified that the prin- 
ciple of the plan had been accepted by all the parties 
whose approval was necessary to its adoption, leaving 
only the details to be worked out; that neither he nor 
any representative of the Guild had a part in working 
,out these details and that the Guild had not been advised 
of what these details were until, about two years later, 
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it had received, through Mr. Sakai, translations of the 
following: 


1. A letter from the President of the Central Raw 
Silk Association of Japan to the Minister of Finance 
and the Minister of Agriculture and Forestry dated 
July 20, 1936, the translation having been made 
from the official report of the proceedings of the 
Highth Annual Meeting of the Central Raw Silk 
Association held December 17-18, 1936. 
A resolution adopted by the Raw Silk Export As- 
sociations of Yokohama and Kobe and confirmed by 
the Central Raw Silk Association at its Seventh 
Special Meeting held June 22, 1936, taken from the- 
official report of the proceedings of that meeting. 
3. The Rules and Regulations adopted by the Central 
Raw Silk Association at its Seventh Special Meet- 
ing held June 22, 1936, this translation also having 
been made from the official report of the proceed- 
ings of that meeting. 
4. Excerpts from the Japanese law governing trans- 
actions of raw silk for export. 


tw 


In the meantime, the President said, the assessment 
plan had gone into effect on January 1, 1937 and, com- 
mencing on February 4, 1937, remittances from the 
Central Raw Silk Association were received monthly with- 
out interruption up to September, 1937, each remittance 
approximating the amount of the assessments at Y5.00 
per bale on the silk which had been exported to the United 
States during the preceding month; that, when no re- 
mittance was received during the month of September, 
1937, he had, on October 1, 1937, written to Mr. Wakimoto 
regarding the matter and, following conversations with 
Mr. Wakimoto and other members of the Executive Com- 
mittee, had, on October 7, 1937, sent the following cable- 
gram to the Central Raw Silk Association of Japan: 


“SOMEWHAT DISTURBED DELAY REMIT COL- 
LECTIONS EXPORTS SEPTEMBER STOP DE- 
SIRE POINT OUT THAT AMOUNT DUE IS 
PART OF DOLLAR DRAFTS ALREADY NEGO- 
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TIATED BY EXPORTERS ON NEW YORK 
THEREFORE DOLLAR FUNDS ALREADY 
CREATED AND SHOULD BE MADE AVAIL- 
ABLE STOP MUST HAVE DEFINITE ASSUR- 
ANCE ON THIS QUESTION OTHERWISE FEAR 
IMPORTERS NEW YORK WILL REFUSE HON- 
OR FURTHER CHARGE FOR THIS PURPOSE”; 
that, on October 11, 1937, the remittances were resumed 
and were made without interruption through March, 1938, 
when they were suspended, and no remittances were 
thereafter received prior to the two remittances received 
by the Yokohama Specie Bank for the account of the 
Guild in October, 1938 heretofore referred to. 


Under date of December 24, 1937, the President said, 
he had received a letter from Count Matsudaira, Presi- 
dent of the Central Raw Silk Association of Japan, ad- 
vising that the Central Raw Silk Association would send 
to the Guild during the fiscal year April, 1938 to April, 
1939 approximately Y1,500,000; that this letter indicated 
that the Central Raw Silk Association had appropriated 
a given amount for the Guild’s use during the stated fiscal 
period; that he had not been able to reconcile this ac- 
tion with his understanding of the operation of the as- 
sessment plan, and, therefore, on January 25, 1938 he 
had addressed a letter on the subject to Count Matsu- 
daira; that, under date of March 29, 1938, he had re- 
ceived a reply which referred to the action of the Central 
Raw Silk Association in having appropriated funds for 
the World’s Fairs but made no reference to the questions 
he had raised regarding the assessment plan in its re- 
lation to the remittances to be made to the Guild in ac- 
cordance with the plan as it was understood here; that, 
therefore, speaking only for himself, he had been left 
with the impression that the Central Raw Silk Associa- 
tion and the Exporters entertained the same understand- 
ing of the plan’s provisions that he did; that, during the 
succeeding months, the remittances not having been re- 


& 
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‘sumed, there had been various exchanges of cables re- 
garding them between the Guild and Japan as well as 
between Mr. Wakimoto and Japan; that, during virtually 
all this time, he had believed that the difficulties which 
‘had to be overcome in order to obtain a government 
permit for the transfer of the funds constituted the only 
‘reason why the remittances had not been continued; that, 
under date of July 1, 1938, a letter from the Central 
‘Raw Silk Association of Japan had been received by the 
‘Japanese Raw Silk Importers Association of New York 
‘requesting certain information concerning the Guild’s 
‘contemplated expenditures which was necessary for its 
use in obtaining a government permit for the exporta- 
‘tion of the funds; and that, on August 4, 1938, the ex- 
‘ecutive Committee had voted to forward this informa- 
tion. 


As the Committee was aware, the President continued, 
the Guild had been an object of attack ever since it had 
become apparent that it represented the first serious 
‘threat to the continuing encroachments of rayon upon 

silk that had appeared in the American market; that a 
‘persistent effort had been made to build up and spread 
the impression that the silk industry in this country 
‘was a “Japanese industry” and that the Guild was not 
only the agency of Japanese silk interests by which it was 
‘financed and dominated but an undercover agency for 
‘the dissemination of Japanese propaganda; that these 
‘unfounded charges, which long had been circulated by 
word of mouth, took concrete form in July, 1937 when 
‘the Rayon and Synthetic Yarn Producers Group filed 
formal charges against the Guild with the Federal Trade 
‘Commission calling upon the Commission to investigate 
the Guild as “a Japanese propaganda agency”; that all 
‘this had been given wide-spread publicity in the trade 
and consumer press; that, later, when the Guild was in- 
' strumental in organizing the American Silk Industry 
Joint Counsel to combat the boycott, the charges had 
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been renewed; that he, as the President of the Guild, had 
denied these charges many times, both publicly and pri- 
vately; that the statements regarding the Guild’s organ- 
ization, financing and administration which he and other 
authorized spokesmen for the Guild had made had been 
accepted by the industry, by the various officials of the 
United States Government with which the Guild had to 
deal, and by the public alike; that, upon the basis of a 
trade organization representing and acting for the silk 
industry in the United States, the Guild had routed its 
critics and had established itself definitely in trade, gov- 
ernmental and public confidence; and that this was the 
status the Guild now had to safeguard. 


The President then read in full the translation which 
had been furnished the Guild of the resolution adopted 
by the Raw Silk Export Associations of Yokohama and 
Kobe and affirmed by the Central Raw Silk Association 
of Japan at its Seventh Special Meeting held June 22, 
1936, calling the Committee’s particular attention to sub- 
paragraph B of paragraph 3, reading as follows: 


“That, the Central Raw Silk Association of Japan 
shall form a special committee which shall be en- 
trusted with the power to outline the policy on the 
promotion and method of spending the fund. The 
Committee shall be comprised of five persons, in 
order to maintain a minimum number:—the Vice- 
President of the Central Raw Silk Association of 
Japan, another member of the same Association, and 
three representatives of the Exporters.” 


The foregoing paragraph, the President stated, seemed 
to him to open the way toward a complete and satisfac- 
tory solution of the problem before the Committee. He 
said that he, for one, would not think of proposing to 
either the Central Raw Silk Association or the Export 
Associations that they reconsider their previous actions, 
which, unquestionably, they had taken in good faith as 
a means toward the fulfillment of the purposes for which 
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| the assessment plan was adopted, or that they revise or 
alter their present records in any respect whatsoever; 
| that it was clear that it had been thought advisable to 
set up in Japan a representative body to assume general 
| administrative responsibility for the fund created by the 
. assessments and that it was equally clear that the Special 
' Committee of the Central Raw Silk Association was the 
body which had been so constituted. 


The President then reviewed the principal representa- 
' tions with respect to this fund which he and others had 
both officially and personally made here, summarizing 
them as follows: 


(1) That the Guild’s principal income was derived from 
' assessments upon the raw silk exported to the United 
States from Japan; 


(2) That these assessments were collected in Japan be- 
' cause that was the natural and logical point for such 
collection; and that their amounts were charged against 
the importers in the United States; 


(3) That the assessments, less proper deductions for 
' expenses, were forwarded to the Guild in dollars monthly, 
the amount of each such monthly remittance being de- 
' termined by the number of bales of raw silk shipped to 
the United States during the preceding month at the 
assessment rate of Y5.00 per bale; and 


(4) Once these funds were received in the United 
States, they were administered by the Guild through its 
Board of Directors, Executive Committee and officers and 
_ that, of course, the Japanese importers in New York, 
_ through representatives of their own selection, had a full 
official voice in this administration. 


| Under the procedure which had been followed from 
' January 1, 1937, when the assessment plan had gone into 
effect, through March, 1938, remittances in substantial 
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accordance with the foregoing had been made, the Presi- 
dent said, and he had no doubt, he stated further, that 
it was the intention of the Special Committee to continue 
them. It seemed to him, he stated, that the Special Com- 
mittee had both the power and the opoprtunity to clear 
up the entire matter so far as discussion between the 
Central Raw Silk Association and the Exporters on the 
one hand and the Guild on the other was concerned as 
well as to establish a record both in Japan and the 
United States which would be both understandable and 
unassailable. The Special Committee could accomplish 
this, he said, by adopting a resolution declaring that, 
acting under the authority conferred upon it by the reso- 
lution which created it, it would, as a matter of policy 
and method, forward to the International Silk Guild regu- 
larly in dollars monthly the amount of the assessments 
collected in Japan upon the raw silk exported to the 
United States during each preceding month, except in 
the event of action by the Japanese Government with re- 
spect to the exportation of money from Japan generally 
which rendered such remittances impossible. 


The President asked Mr. Uyeda whether the Special 
Committee had the authority to take such action and Mr. 
Uyeda replied that, in his opinion, it did. 


Mr. A. D. Walker said he thought that it was highly 
important that the Special Committee take the action 
proposed; that there was no doubt in his mind with re- 
gard to what the facts of the situation were but that it 
was essential that the official records of the Guild show 
the facts plainly; that he believed that finally the Execu- 
tive Committee understood the Japanese viewpoint fully 
and he felt certain that the Japanese in Japan would 
understand the viewpoint of the Executive Committee— 
that the situation undoubtedly had been merely one of 
misunderstanding on both sides; and that actually all the 
suggested solution amounted to was that the Special 
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- Committee state that it proposed to continue to do what 


it had already done until its procedure had been inter- 
rupted by the restrictions placed by the Government upon 


_the exportation of money from Japan. 


Mr. Wakimoto said that he was familiar to some degree 


'-with the consideration which the Special Committee in 
' Japan had given recently to this same subject; that the 
. Exporters in Japan were in full sympathy with the 
| Guild’s position but that there appeared to be some feel- 


ing among the representatives of the filatures that the 


| filatures now receive Y5.00 per bale less for their silk 
' than they would reecive if there were no assessment. 


The President said that to him the discussion with 
regard to who actually pays the assessment had become 


' academic, regardless of the fact that there was no doubt 


that his own firm—E. Gerli & Co.—was paying the assess- 
ment in dollars on each of its invoices; that he assumed 
that the New York office of Mitsui, for example, was 


' charged with the assessments on the silk it received and 
. was accountable for them; but that the significant fact 
' was that the assessments were charged against the im- 
' porters regardless of who actually absorbed them and 
' that this fact was sufficient to support any statements 
' which had ever been made here with respect to that 


point. 
After further discussion, upon motion by Mr. A. D. 


_ Walker, seconded by Mr. Sugiyama, it was unanimously 


voted that the foregoing suggested be transmitted to the 


' Special Committee of the Central Raw Silk Association 
' and that Mr. Wakimoto, in consultation with the Presi- 
| dent, prepare a suggested resolution embodying the ideas 


of the Executive Committee to be submitted to the 
Special Committee therewith. 
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Budget 

The President said that the Executive Committee, 
having been advised of the receipt of the remittances by 
the Yokohama Specie Bank for the Guild’s account pre- 
viously discussed, was now in a position to act upon a 
budget for the Guild for the period October 31, 1937 
through April 30, 1938. After discussion, upon motion 
by Mr. Wakimoto, seconded by Mr. A. D. Walker, a 
budget of $281,050 for this stated period was unani- 
mously approved, the items thereof being operating ex- 
penses of $35,175 monthly plus a special promotion fund 
of $70,000 as set out in the cablegram dated October 20, 
1938 quoted in the foregoing. 


Suk House 


Mr. Wakimoto inquired whether any further investiga- 
tion had been made with regard to either renting or 


building The Silk House. 


The President replied that there had been no further 
investigation following the receipt of advices from Mr. 
Wakimoto and Mr. Sugiyama that, in their opinion, ac- 
tion with respect to this project should be temporarily 
deferred. 


Mr. Wakimoto said that these advices had been 
prompted by the fact that both he and Mr. Sugiyama had 
originally considered the proposal of establishing The 
Silk House in terms of providing better office accommo- 
dations for the Guild; but that, in considering the matter 
further and as a result of discussions with others, they 
had come to think of it in terms of a silk center for the 
entire United States and as a symbol of the strength 
and permanence of silk in this country. 


The President said that Mr. Wakimoto had voiced his 
own conception of The Silk House; that, badly as the 
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Guild needed not only more adequate office accommoda- 
tions but space for exhibits, meeting, entertainment, and 
such purposes, he would not advocate The Silkk House 
for those reasons alone; that in contemplating The Silk 
House the idea which had first captured his interest was 
that such a center would establish a focal point for all 
silk interests, both trade and consumer, that it would 
previde facilities for the use of the various silk manu- 
facturers in displaying their merchandise for the infor- 
mation of buyers, the press and the public, that it would 
afford a meeting place for consumer groups interested in 
silk, ete., and make it possible for the Guild to increase 
the effectiveness of its work in a wide variety of ways; 
but that more recently, with the introduction of new arti- 
ficial yarns impending, he had come to believe that the 
greatest value of such an institution would be that it 
would stand as a symbol of the faith and the confidence 
of the entire industry in the future of silk and would 
provide an impressive and dignified but devastating 
answer to those who were only too ready to voice their 
own hopes by saying that silk was doomed. He had 
hoped, he said, that it would be possible to put any money 
that might be available for World’s Fair promotion into 
The Silk House; that the right kind of house, properly 
located, properly equipped, and properly exploited, could 
be made much more of a center of special silk interest 
and attraction in New York during the World’s Fair 
than any building which might be constructed and main- 
tained at much greater expense at the Fair itself; that, 
perhaps, even now it might not be too late to obtain 
some of the advantages of this house during part, at 
least, of the World’s Fair period; that he was confident 
that the fromal opening of The Silk House could be made 
a matter of major significance, commercially, artistically, 
and socially in New York, and that the publicity alone 
favorable to silk which would result from such an open- 
ing, to say nothing of the publicity which would ensue 





432 


as a result of the activities carried on there, would alone 
be worth much more than the cost of the house itself. 


There was further discussion; and the Committee 
agreed that the investigation should be resumed and a 
report made regarding locations available for both rentals 
and building, together with estimated costs. Upon motion 
duly made, seconded and carried, it was voted to appro- 
priate not to exceed $1,000 for an architect’s drawing 
of the type of building which the Guild believed would 
serve the needs and purposes it had in mind. 


Director's Meeting—Annual Meetmg 


Upon motion duly made, seconded and carried, Decem- 
ber 28, 1938 at 4 o’clock P.M., at the office of the Guild, 
250 Fifth Avenue, New York, and December 29, 1938 at 
the same time and place, were fixed as the dates for a 
meeting of the Board of Directors and of the annual 
meeting of the Guild, respectively, and the Secretary was 
directed to issue notices accordingly. 


Nominating Committee 
Pursuant to Article III, Section 5 of the By-laws, the 
President appointed the following Nominating Commit- 


tee: Mr. S. Sugiyama, Chairman, Mr. B. Komura, Mr. 
S. Yoshimoto, Mr. Louis Kahn, Mr. M. A. Salembier. 


Adjournment 


There being no further business before the meeting, 
upon motion duly made, seconded and carried, the meet- 
ing was adjourned at 11:45 P. M. 


Ethel Herrell 
Secretary 


433 
CLAIMS BRANCH EXHIBIT 18 


Silk Dept. 


January 25th 1938 


Mr. Paolino Gerli, 

c/o E. Gerli & Co. Ine. 
49 E. 34th St. 

New York, N.Y. 


My dear Mr. Gerli: 


I received your memorandum of today’s date. I am 
quite in accord with the principle you are trying to con- 
vey to Japan. 


' In the meantime, however, as you know, for the fiscal 
' year ending March 3lst 1938 the original budget for 
remittance to the International Silk Guild, Inc. was 
- ¥2,000,000 which was based on the estimate that 450,000 
- bales of raw silk would be exported from Japan during 
said period, not only to the United States but to all other 
' countries included. In the present estimate an exporta- 
tion to the amount of 410,000 bales during the fiscal 
' year beginning April 1st 1938 is not the estimate of the 
quantity for export to the United States alone, but also 
includes export to the other countries. For the sake of 
convenience, if you take the figures of the entire export 
of raw silk from Japan during the calender year of 1937, 
you will see that 376,805 bales were exported to the 
United States while 90,324 bales were exported to coun- 
tries other than the United States, making a total of 
467,129 bales. That is to say, that during the calender 
year of 1937, 19.3% went to countries other than the 
United States, showing that exports to such countries 
have a tendency to increase, while the exports to the 
United States have a decreasing tendency. 


I think it is conservative to estimate that export to 
Europe during the fiscal year beginning April lst 1938 
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would maintain the same ratio as in the calender year 
of 1937, namely 19.3%. 19.3% of 410,000 bales is 79,130 
bales. Hence, the countries other than the United States 
are entitled to the amount of ¥395,650. Aganist this 
estimate the Japanese Committee assigned only ¥80,000. 


On the other hand based on their estimate that 80.7% 
of 410,000 bales would be exported to the United States 
during the coming fiscal year, this would amount to 330,- 
870 bales. That means the Guild should expect ¥1,654,350 
minus certain amount of expenses required for collection 
against their appropriation of ¥1,500,000 plus estimate 
expenditure for The Worlds Fair. 


While I appreciate that what you have in mind to 
convey to Japan is the principle and not the amount of 
the remittance, it will be naturally assumed that what 
you are really striving for is that the Guild should re- 
ceive ¥154,350 more. 


Would you be kind enough to revise the letter some- 
what, bearing the above in mind 
I am returning herewith the letter you wrote to Count 
Matsudaira. 
Yours very truly, 


/s/ T. Waxrmorto 
T. Waxrmoro. 
TW :GJ 
Encl. 











435 


CLAIMS BRANCH EXHIBIT 19 
Silk Dept. 
May 18th 1938 
Mr. Paolino Gerli, 
49 KE. 34th St. 
New York, N.Y. 


My dear Mr. Gerli: 


Now that we have both had an opportunity to sleep 
over what you and I discussed yesterday, I am truly 
hopeful that you will forsake any idea you might have 
entertained and will continue to cooperate with and lead 
us through these difficult times. 


As man to man, I fully appreciate the fundamental 
principles for which you stand which principle is so es- 
sential to eliminate completely whatever outside attacks 
are made against the Guild. At the same time, the many 
dealings or negotiations you yourself have experienced 
with Governments of all nations have surely proved to 
you that one might as well try to batter down the Rock 
of Gibraltar as to overcome Governmental red tape— 
especially when abnormal conditions prevail. 


Personally, I do not take the cable I presented to you 
yesterday as any disapproval of your principle. What 
our Japanese friends have been striving for the past 
month or so is to find a way, satisfactory to their Gov- 
ernment, to obtain a permit to allow regular monthly 
remittances to be made rather than to leave to chance 
the question of future remittances for which no definite 
assurance of permits can be obtained at this time. 


So long as funds are collected in Japan (for whoso- 
ever account they may be) and so long as it is the 
present law in Japan that no remittance abroad can be 
made without official Governmental permits, it is very 
clear that good reasons and principles have to be sac- 
rificed on the altar of inflexible Governmental red-tape. 
For instance, we have both run into many instances in 
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different countries during the past years where rigid 
Exchange control has prevented people from taking their 
own private funds out of a country without that country’s 
Governmental permit. Bearing these conditions in mind, 
surely you will agree with me that the proposition con- 
tained in the Japan cable is solely made as a means to 
obtain the necessary permit and not as an expression 
of disapproval or modification of your principle. 


I feel I do not have to put down in black and white 
any expression of me and my colleagues appreciation of 
all the personal sacrifices you have made for the good of 
the Guild for they are too well known to you. I do say 
though, that my friends and I realize the hopeless task 
it would be to try to conduct this line of work without 
your active cooperation and leadership, particularly in 
these days of difficult times. Your aid is indispensable 
and I am appealing very sincerely for your continued 
support. 

‘Very sincerely yours, 
| T. WaxrmorTo. 
TW :GJ 


CABLE SENT TO MR. ITO AT YOKOHAMA DATED 
MAY 20th 1938 


Refer to your telegram of 17th inst., International Silk 
Guild After consulting Japanese Raw Silk Importers 
Association we have negotiated Gerli They cannot agree 
transfer present balance because it is essential for their 
interest eliminate any further possible misunderstanding 
their position in pubhe mind on account of misstatement 
their activities by various propaganda agencies How- 
ever can arrange as follows Keep present balance as is, 
deposit future remittance Yokohama Specie Bank San 
Francisco for account of International Silk Guild on con- 
dition that to be paid International Silk Guild as they 
need without permit so that balance of funds in their 
hand not less than $100,000 all the time It was the 
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_ best that could be done under the circumstances We 
| rely upon your best effort for all concerned on the above 
| basis Transmit above telegram to Yokohama Raw Silk 
. Exporters Association, Kobe Raw Silk Exporters Asso- 


ciation. 
CLAIMS BRANCH EXHIBIT 20 


October 17, 1938 
Mr. T. Uyeda, Director, 
Japanese Raw Silk Intelligence Burean, 
261 Fifth Ave., New York. 


Dear Mr. Uyeda: 
I am writing to you because, as the responsible chief 


| officer of the International Silk Guild I have been very 
' much worried for some time about what to do for and 


| with the Guild insofar as I am personally concerned. 


I must say frankly to you that I cannot continue in 


: the position of President of the Guild in a situation which 
. either I do not understand or which is made difficult by 


factors which have nothing to do with the purposes for 
which the Guild was formed. 


In my judgment we are face to face with a condition 
which is not of my making but which as a business man 


. and an industrialist appears, to say the least, anomalous. 


For seven months now we have not received the re- 
mittances which by the understandings arrived at in 
1936 during my visit to Japan (and thereafter confirmed 


' to us) were to be made to us on the basis of Yen 5 per 
' bale on each bale shipped to the American market. 


We who are responsible for the conduct of the Guild 


' cannot continue with this arbitrary withholding of the 
: funds which we had every right to receive. 


We have been told a number of things in connection 
with the reasons why these remittances have been de- 


' layed although I know personally that my firm has con- 


stantly paid, in dollars, the amount that pertains to its 
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shipments from Japan, because these amounts were in- 
eluded in the dollar drafts drawn against the Letters of 
Credit which we issued for such shipments. I am in- 
formed by the other shippers that they have also paid 
their share into the fund. 


We have now reached the point where, having com- 
pleted our fall campaign, we must immediately get busy 
for the future, and since the business of the Guild must 
of necessity be arranged for several months ahead, we 
have gone as far as we could to wait and a very early 
decision must be made whether to continue or to dis- 
contimue. 


Not wishing to make the decision alone, I have called 
into consultation my associates, Mr. Wakimoto, Mr. Suji- 
yama and Mr. Kono, and after going over the situation 
with them again, I propose—and they consent—that a 
cable be despatched to Mr. Itoh, President of the Yoko- 
hama Raw Silk Exporters’ Association, couched in the 


following terms: 


“Wakimoto Sujiyama Kono Gerli Jenkins met today 
consider future of Guild and present to you following 
considerations cash balance October 31st $120,000 
must decide whether to continue or liquidate if liqui- 
date then major portion of cash balance required to 
meet actual and moral obligations such as discharge 
allowances to employees, rent, contracted advertising 
space, etc. If continue then must do so on basis of 
at least reasonable activity carrying on promotions 
Palm Beach Christmas Spring Season World’s Fair 
general educational work, etc. which will require 
minimum $280,000 to April 30, 1939 which covers 
operating expenses $35,175 monthly see pages six and 
eight August 15th budget plus $70,000 for special 
promotions. This amount must be received by us by 
November first to permit commitments to the trade 
and the press stop We have done our best final de- 
cision rests with you. Please advise us” 


You have been good enough quite recently to discuss 
with us (and at times Mr. Shida has acted for you) the 
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activities of the Guild, its proposed budget and its gen- 
eral set-up. We have been ready to furnish you with 


all the information desired for the purpose of clarifying 
‘our situation so that you would be enabled to pass on 


your own conclusions. 
I hope that you will co-operate with me in clarifying 


‘this situation and that after reading the proposed cable 


hereabove, you will advise me so that I may proceed with 


_ the knowledge that you have been fully informed on the 


urgency of our position. 
If you have any suggestion to make, I shall be very 
happy to receive it. 


Please believe me, as ever, 
Sincerely yours, 
Paotino GERLI 


CLAIMS BRANCH EXHIBIT 21 


E. GERLI & CO., INC. 
Importers of 
EUROPEAN anp ASIATIC RAW SILKS 
49 East 34th Street 
NEW YORK 


Cable Address: Gerli, New York 
Telephone: CAledonia 5-4600 
November 9, 1938 
Messrs. T. Wakimoto 
Juichi Kono 
Satoshi Sujiyama 
A. D. Walker 
of the Executive Committee of the Inter- 
national Silk Guild, New York 


Gentlemen: 


I am writing you on the subject of my position as 
President of the International Silk Guild, and asking you 
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to please consider what I have to say in the light of the 
developments of the past few months and of a situation 
which touches me very deeply. I want your friendly con- 
sideration, while asking you to realize that my position 
as President is becoming more and more difficult to main- 
tain. 


As I have often outlined to you, it is impossible to 
make the kind of a showing that I feel must be made, 
under existing circumstances and with the lack of under- 
standing in Japan of our situation here. 


I have always conceived of the Guild as being not only 
an arm of protection for the silk industry here in Amer- 
ica, but, having passed the phase of protection, I have 
always thought of it as a strong promotional factor that 
would revive the interest of our manufacturers in silk 
merchandise and of the retailers and public in the beauty 
and usefulness of silk merchandise. 


These are the generic thoughts. 


The development of these thoughts implies a well set 
up and competent organization—which we have—but it 
also means a great deal of planning, preparation of pro- 
grams to be followed through and much foresighted ac- 
tion for which preparation must be made long in advance. 


We have dreamed dreams, perhaps, but we have always 
kept before us the practicability of the things to be done, 
and while it is impossible, in any promotional effort, to 
point to the things that have been done as the reasons 
for certain events or developments in the market, I have 
a very definite feeling that the periods of market activity, 
particularly in broad silks, and in many affiliated branch- 
es, have coincided with the spurts we were able to make 
from time to time. 


We have in fact, I believe, just reached the point where 
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we could go on to real achievements provided we could 
carry through a plan—a program. 


The latest synthetic developments, promising some 
‘rather startling changes in the textile picture, make the 
‘work of the Guild even more timely and important. In 
‘my judgment we have two years ahead of us to con- 
‘solidate what sentiment we can for silk. Many times 
‘more important now that hosiery must stand the brunt 
of the new synthetic fibre’s attack. 


There is no time to lose! 


Now I realize that the Industry in Japan has shown 
cooperation. Cooperation in their own way, however! 


Recent events have disclosed to me a lack of under- 
' standing on their part of what we have done, and the 
'many difficulties we have had to surmount, The irregu- 
larity of the remittances has naturally stunted our ac- 


‘tivities and has retarded the development of our pro- 
gram. It has been impossible to plan ahead and to co- 
‘ordinate our follow-thru so as to retain the advantages 
of each successive campaign. 


Some of the questions asked, the information recently 
requested, indicate that while we have given them all 
of that in the past, they have not understood it and it 
leaves me with the feeling that there is comparatively 
little interest in what we have done and intend to achieve. 


Now, my good friends, put yourselves in my place. Am 

I only a figurehead? I do not mind going down to de- 

feat, if defeated we must be—which I do not admit— 

' but I don’t want my supporters to shoot me in the back 
while I head the attack. 


I am forced, therefore, to the only conclusion I can 
'eome to. I cannot continue in this anomalous position. 
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Either the Guild can go ahead on its own momentum, 
guided here by its own officers and Executive Committee 
without interference, or someone else will have to take 
over the responsibilities. 


This situation has been building up for some time, but 
it is reaching a climax now insofar as it concerns me. 
I have hesitated to put it quite so bluntly to you before 
this, always hoping for some proof of a better under- 
standing in Japan, but the apparent tacit refusal to give 
us a definite basis to work upon for the future forces 
me to take a stand. 


I want, however, to express to you personally, that I 
am grateful for all you individually have done to help 
and support me here in New York. I could not ask or 
expect more loyal, sincere and friendly help than that 
you have given me. 


I am fully aware of the difficulties involved in this 


situation. Distance, language, customs, all sometimes 
form a barrier to a common understanding. 


Perhaps this has been the case in our instance, and I 
hope that it will be surmounted in the future for the 
good of the Industry. 


Sincerely yours, 


/s/ Paowurino GERLI 
Paotrvo GERLI 











JOINT APPENDIX | 
3 Vols. (Vol. III pages 443-633) _ 





United States Court of Appeals ow 


se 
For THe Disrricr or CoLumMBIA Cre ol S 
cS cr 
ou a ff we 
c 


April Term,” 1957 ht ~ ee! - 


iV 4 
ot + tye 
No. 14, vo. wash pF 


ra 
AS 


VP jy 

INTERNATIONAL SILK Guin, Inc., a New York;Corporation, 
Appellant, 

v. 

Wituiam P. Rogers, as Attorney Generai of the United 

States, as successor to the Alien Property Custodian, 

and Ivy Baxer Priest, Treasurer of| the United 

a HW | 

Appellees; 
| 


No. 14,151 





Witt P. Rogers, ax Attorney General of the United 
States, as successor to the Alien Property Custodian, 
and Ivy Baxer Priest. Treasurer of the United 
States, 

Appellants, 
¥. | 
| 
IsternxationaL Sitx Guirp, Inc., a New York Corporation, 
Appellee. 


Appeals from the United States District Court 
for the District of Columbia | 





WILSON - EP£S PRINTING Co. - RE 7-6002 - WASHINGTON 1. D. C. 











443 
CLAIMS BRANCH EXHIBIT 22 


SILKE 


INTERNATIONAL SILK GUILD, INC. 
250 Fifth Avenue, New York 
LExington 2-7360 


March 20, 1939 
Mr. T. Wakimoto 
Mitsui & Company, Ltd. 
350 Fifth Avenue 
New York City 


Dear Mr. Wakimoto: 


Mr. Gerli has asked me to send you, for your informa- 
tion, the enclosed copy of the letter he addressed to 
Count Matsudaira under date of March 17. 


Sincerely, 


/3/ Evrae. HERRELL 
Secretary 
EH/jw 
March 17, 1939 
Count Yorinaga Matsudaira, President 
Central Raw Silk Association of Japan 
Tokyo, Japan 


Dear Count Matsudaira: 


In my New Year cable message to you and the silk 
industry of Japan, I implied the possibility of the Inter- 
national Silk Guild moving from its present quarters— 
which have become very inadequate—to new quarters 
which we hoped we might be able to purchase and make 
our home. 


“Silkk House” has been an ideal and a dream that we 
in New York have had for some little time because we 
of the Guild are all of the opinion that if we could 
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establish ourselves in our own home we could make it 
the center of all silk activity in America and create a 
point of general public and industrial attraction which 
in itself would be worth a lot of money in advertising 
and promotional value. 


We have discussed this matter with many people out- 
side of the silk industry. Such people as are in the 
promotional, advertising and retail fields—prominent peo- 
ple such as Miss Mary Lewis, formerly of Best & Co, 
and now with Saks Fifth Avenue; Mr. Adam Gimbel; 
Mr. Goodman of Bergdorf-Goodman, and Mrs. Odlum of 
Bonwit-Teller, who are recognized as the outstanding re- 
tailers of this country, and they all unanimously tell us 
that it would be a splendid step to take on the part of 
the Guild and that the reaction of the industry and of 
the public would be very favorable and very advantag- 
eous to silk. 


Another thought we have had in mind has been that 
with the recent announcements of the new synthetic fibres 
there has been a feeling in quarters outside of the silk 
business that silk was finished, or on the way out. We 
feel that the establishment of “Silk House” would be a 
perfect answer to such people as showing the confidence 
that the silk people have in the future of their industry. 


Many more things than we are doing at present could 
be accomplished by our being established in our own own 
quarters. 


We could hold more meetings of manufacturers, of 
dress manufacturers, of retailers and of distributors. We 
could bring them into closer cooperation to facilitate the 
distribution and advance the styling of silk. We could 
gather together from time to time Women’s Club groups, 
fashion editors, newspaper representatives, ete, and 
school and college groups where an educational campaign 
could be carried on efficiently and efficaciously. 
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Of course much of this work we are already doing but 
naturally it is costly because we have to rent outside of 
our own quarters because where we are now we are 
very much cramped. 


You undoubtedly will be able to see from what I have 
said above how much more convenient and how effective 
would be our promotion if we owned “Silk House”. 


For several months we have been looking around New 
York City for a suitable spot that could be had within 


_ the possibilities of the Guild to finance. 


The location is, of course, very important. 


It must be in the center of all fashion activities and 
must be so located that it is easy to reach, and one that 


| would create the best impression on visitors. 


To accomplish these purposes the section best suited 


| is somewhat restricted and runs, we would say, between 


5Slst and 57th Streets and between Park Avenue and 
Fifth Avenue, or very near to it. 


After having looked over the field and seen and studied 


the different locations that we might possibly obtain, 


we have come to the conclusion that one house—at 12-14 
West 56th Street—is probably the most attractive from 
every standpoint. It has a 50-foot front by a depth of 
100 feet, is five stories in height and of excellent con- 
struction; in fact, it is one of the few finely constructed 


- houses that still remain from the work of a very famous 
| American architect, Stanford White. Some of our Japa- 
- nese friends who are now back in Japan but have lived 





in New York must undoubtedly remember the beauty of 


the architecture of this master builder. 
The house is owned by an estate for which the Chase 


"National Bank are acting as trustees. 


The assessed valuation by the city is $225,000 and, if 


| we are not too late by the time we hear from you, it 
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would be our intention to make an offer of about $150,000 
to $160,000 for the property. 


To make it entirely suitable for our purposes, we would 
probably have to spend at least an additional $35,000, 
so we would have to think in terms of an investment of 
approximately $200,000, all of which, however, need not 
be paid in cash but probably $100,000 to $125,000 in cash 
and the balance on a mortgage payable over a period of 
years at an interest rate of about 4% per annum. 


We have estimated that the upkeep of this “Silk 
House” would run to approximately $19,000 per year, 
and in considering this figure please bear in mind that 
we are now paying about $4500 where we are located 
and in addition must of necessity spend throughout the 
year an additional $6,000 to $7,000 to hire and rent out- 
side premises for some of our meetings, all of which, of 
course, would be obviated if we owned “Silk House”. 


Consider also that we cannot continue where we are 
at the present time because, as I have stated above, the 
premises are entirely inadequate. We are too cramped. 
We cannot get additional space and we must go some- 
where else. 


Here again we have looked into the possibility of rent- 
ing space in that section that I have described above— 
between 5lst and 57th Streets—and for about 10,000 
square feet of space (which we would require as a mini- 
mum) the best that could be done would be a rental of 
approximately $25,000 per year. Moreover, we would 
have to lease such premises for at least five years— 
perhaps longer—which means a minimum commitment of 
$125,000. 


To this, also, we would have to add the improvements 
to make the premises suitable for us and, most likely, 
we would have to make a substantial deposit, as, not 
being a business or industrial organization, we would 
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not be able to submit a statement of assets and liabili- 


, ties upon which to base a credit rating. 


Taking it all in all, therefore, and giving due con- 


| sideration to the many factors involved in this whole 


picture, it does look to me and to our Executive 
Committee and to the officers of the Guild as if the best 
solution for us from every standpoint would be the pur- 
chase and ownership of “Silk House”. 


Now the question arises as to how we can purchase 
it with the financial structure that we have. And here I 
would hke to submit to you and call your attention to 


_ the following figures, because, if the engagement already 
. undertaken by the Japanese and confirmed to me in your 


letter of December 24, 1937, could be definitely carried 


_ out, I feel that we ought to be able to go ahead with our 
. program of buying and owning “Silk House” without put- 


ting any special strain on either you or ourselves. 


On December 24, 1937 you wrote to me that an allot- 
ment had been made of ¥1,500,000, which is equivalent 


_ to approximately $405,000, for the fiscal year April 1, 
, 1988 to March 31, 1939. This amount has been estimated 
| by you to be approximately the amount that would be 


equivalent to the Five Yen per bale on shipments to 


. America, less the amount of money necessary to your 


participation in the New York and San Francisco World’s 
Fairs for the year 1939. 


Against the above amount of $405,000 we have so far 
received $291,000, so that there would be a balance still 


. due us by March 31, 1939 of approximately $114,000. 


However, there is still a balance of $47,000 due on the 


| March, 1938 shipments which has never been remitted 


to us. 


We believe this amount is known to you because you 


. referred to it in a communication of July 1, 1938 to the 


Japanese Raw Silk Importers in New York. 
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These two figures of $114,000—balance of budget 1938/ 
39 and $47,000 due on March, 1938—make a total of 
$161,000, which is just about the amount that we would 
require to enable us to go through with the scheme of 
establishing “Silk House” in America, and I beseech you, 
dear Count Matsudaira, to exert every possible effort— 
after you have had a chance to consult and discuss this 
situation with your associates—to see that this amount 
is remitted to us, so that with its receipt, or assurance 
of its receipt in the very near future, we can proceed to 
definitely consolidate the position of the International 
Silk Guild in the American market. 


The present cash position of the Guild is as follows: 


Balance in bank $166,000 
Balance on Certificates of deposit $161,000 
$327,000 

- The estimated expenses for the balance of 
March and April 55,000 


Leaving us, on April 30th, with a cash 

balance of approximately $272,000 
You will see that we have conserved our resources with 
great care. This is not only in line with the conservative 
policy we have consistently pursued but has been made 
necessary by market conditions, by the necessity we have 
recognized for establishing “Silk House” in time to get 
the important advantage of World’s Fair promotion out 
of it, and by the necessity for preparing for as intensive 
& consumer advertising campaign as our finances will 

permit at the most advantageous moment. 


The funds we shall have on hand on April 30th will be 
sufficient to enable us to feel in a position to plan for 
our fall promotions and a steady continuance of our pro- 
gram of silk promotion, having in mind, of course, that 
you will continue to send us during the fiscal year April, 
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1939 to April, 1940 remittances based upon the assess- 
ments on shipments from Japan. 


You can see from the above, dear Count, the import- 


/ ance and, may I say, urgency of an early consideration 


and the remittance of the $161,000 still due, since around 
this remittance are built our hopes of establishing the 
Guild in its own home—“Silk House”—which of course 


| would be for the great benefit of the silk industry in 


Japan and America and which would be added testimony 


| of the two markets in their faith in the future welfare 


and prosperity of silk. 


Permit me to close with the most earnest and sincere 


: appeal to you to help us carry through this ideal, and I 


am free and authorized to say that the sentiments I ex- 


_ press herein are those of every member of our Executive 
| Committee and of Mr. Uyeda, who represents here the 


Ministry of Agriculture and Forestry and who has been 
fully acquainted with this entire situation and who, I be- 
lieve, is heartily in favor of the entire project. 


May I ask you, therefore, that due to the urgency of 


| the situation you be good enough to cable me after re- 


ceipt of this letter and after you have had an oppor- 
tunity to confer with your Committee on this subject. 


Please believe me, as ever 
Sincerely yours, 


Paotrno GERLI 
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CLAIMS BRANCH EXHIBIT 25 
MINUTES 


Executive Committee Meeting 
International Silk Guild, Inc. 
250 Fifth Ave., New York 
April 17, 1939—5:15 P. M. 


Present: 
Mr. Paolino Gerli Mr. A. D. Walker 
Mr. Louis Kahn Mr. S. Sakai 
Mr. J. Kono Mr. R. D. Jenkins 
Mr. T. Wakimoto Miss Ethel Herrell 


Mr. Gerli, President, presiding. 


The meeting was called to order by the President at 
5:30 P. M. 


Sik House 


The President stated that this special meeting had 
been called, due notice thereof having been served by the 
Secretary upon all the members of the Committee, in 
view of the following cablegram having been received 
from Count Matsudaira on April 14, 1939 in reply to the 
letter dated March 17, 1939 which he had sent to Count 
Matsudaira with reference to the Silk House: 


“RE PURCHASE OF SILK HOUSE OUR COM- 
MITTEE APPROVED PROCEED IMMEDIATELY 


TO NEGOTIATE 
MATSUDAIRA” 


(Original cablegram in Japanese—foregoing trans- 
lation by Mr. Sakai.) 

He assumed, the President said, that Count Matsn- 
daira’s cablegram meant that not only would the amount 
of $161,000 set out in his letter of March 17, 1939 here- 
tofore referred to as the remaining amount to be remitted 





| 
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_ to the Guild for the fiscal year ended March 31, 1939 
_ be forwarded but that the Central Raw Silk Association 


would continue to send to the Guild during the fiscal 
year April, 1939 to April, 1940 remittances based upon 


_ the assessments of five yen per bale on the shipments of 
_ Taw silk to the United States from Japan as heretofore 
| —in other words, that the $161,000 still to be forwarded 
| for the past fiscal year would be forthcoming and that 


the Guild’s financing for the present fiscal year on the 
present assessment basis was assured. 


CLAIMS BRANCH EXHIBIT 26 
May 24, 1940 

Silk Dept. 
Mr. R. D. Jenkins 
International Silk Guild, Inc. 
250 Fifth Ave. 
New York, N. Y. 
Dear Sir: 


Please be advised that we have today received a cable 


from the Central Raw Silk Association of Japan, con- 


tents as follows: 


“ON ACCOUNT OF DECREASE OF RAW SILK 
EXPORTATION THE BALANCE OF CAMPAIGN 
FUND FOR FISCAL YEAR OF 1939 IS ONLY 
¥70,000 WHICH WILL BE REMITTED PARTICU- 
LARS BY MAIL ADVISE GUILD TO SEND US 
MONTHLY STATEMENT IMMEDIATELY CHU- 
OSANSHIKAI” 


Trusting that the above is self-explanatory, we beg to 
remain, 
Yours very truly, 
/s/ H. Insma 
H. Insma 
HI:LS 
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CLAIMS BRANCH EXHIBIT 27a 


March 17th 1938 


Silk Dept. 

Mr. T. Uyeda, 

Japanese Government Raw Silk 
Intelligence Bureau, 

261-5th Ave. 

New York, N.Y. 


Dear Sir: 
Enclosed please find copy of financial report of the 
International Silk Guild, Inc., covering operations for the 


month of February 1938 and also the cumulative from 
June lst 1937 to February 28th 1938. 

Please note that these statements are the ones which I 
receive monthly from the Guild and these are not the 
ones that were sent to the Central Raw Silk Association 
of Japan on March 10th 1938, as referred to in my pre- 
vious letter. 


Yours very truly, 


/s/ T. Waxrmoro 
T. Waxrmoto. 
TW :-GJ 
Encl. 
INTERNATIONAL SILK GUILD, INC. 
200 Fifth Ave., New York 


FINANCIAL REPORT 
February 1938 


Cash—February 1, 1938 
' In Bank $324,628.33 
On Hand 2,372.56 


; $327,000.89 
Recipts 
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a/c Importations 


1938 Founder Membership Dues 


1938 Contributing Mentbersiia Dues 


Sale of Labels & T 
Reimbursement Mem 
Employee’s Account 

General Expense 
Postage 
Telephone & Telegraph 


rs Office Staff 


Forward 
Disbursements 

Advertising $7,619.09 
Clipping Service 258.10 
Contest Prizes 18.45 
Educational Material & Expense 435.79 
Employee’s Account 101.03 
Fashion Merchandise 16.05 
General Expense 719.34 

Hospitalization Dues y @ 
Labels & Ta 2,111.65 
Magazine & Newspapers 353.92 
Merchandise for ing 100.01 
Messenger Bo te Rixps 197.65 
Office Sup 133.86 
Photography & 1 & Photoetate 724.43 
Postage 273.37 
Rent 316.67 
alanis ieee 

pecial Promotion k 
Special Services 2,647.02 
Telephone & Telegraph 469.17 
Travel 485.60 
Unemployment Insurance 219.32 

SUMMARY 

February 28, 1938 Cash in Bank 
Cash on Hand 





$376,177.63 
$376,177.63 


24,537.12 
$351,640.51 
348,916.01 
2°794.50 
$351,640.51 
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INTERNATIONAL SILK GUILD INC. 


250 Fifth Ave., New York ’ 
STATEMENT OF RECEIPTS AND 
DISBURSEMENTS 
June 1, 1987-February 28, 1938 

Cash—June 1, 1937 
-On Deposit $164,882.51 
Petty Cash 277.15 
$165,159.66 
Receupts 
a/e Importations 
June 23, 1937 47,793.37 
July 27, 1937 48,001.62 
Aug. 31, 1937 48,209.87 
Oct. 11, 1937 48,105.75 
Oct. 22, 1937 48,105.75 
Nov. 24, 1937 48,522.25 
Dec. 30, 1937 48,314.00 
Jan. 24, 1938 48,522.25 
Feb. 24, 1938 48,522.25 434,097.11 
1938 Founder Membership Dues 1,000.00 
1938 Contributing Membership Dues 300.00 
$600,556.77 
Forward $600,556.77 
Disbursements 
Advertising $45,859.81 
Clipping Service 1,424.63 
Contest Prizes 323.74 
Educational Material & Expense 1,650.12 
Electric 482.32 
Employee’s Account 89.56 
Fashion Merchandise 144.10 
Federal Unemployment Tax 1,089.75 
Farniture & Fixtures 3,394.35 
General Expense 7,854.49 
Hospitalization Dues 1.50 
Identification & Certification 3,645.65 





Insurance 
Labels & Tags 

ine & Newspapers 
Merchandise for Testing 
Messenger Service 
Office Supplies & Expense 
Photography & Photostats 
Postage 
Printing & Reprinting 
Publicity 
Rent 
Salaries 
Social Security Tax 
Special Promotion 
Special Services 
Stationery 
Telephone & Telegraph 
Travel 
Unemployment Insurance 


248,916.26 


$351,640.51 


SUMMARY 


February 28, 1938 Cash in Bank 348,916.01 
Cash on Hand 2,724.50 


$351,640.51 
CLAIMS BRANCH EXHIBIT 27b 
Silk Dept. 
June 22nd 1938 
Mr. T. Uyeda, 
Japanese Government Raw Silk 
Intelligence Burean, 


261-5th Avenue, 
New York, N.Y. 


Dear Sir: 


For your information we enclose herewith the usual 
financial reports of the International Silk Guild, Inc, 
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covering the month of May and the completion of fiscal 
year. 


Yours very truly, 


/s/ T. Waxrmorto 
T. Waxrmoro. 
TW :GJ 
Encl. 


INTERNATIONAL SILK GUILD, INC. 
250-5th Ave. 
NEW ‘YORK, N. Y. 
FINANCIAL REPORT MAY 1938 


Cash—May 1st 1938 
In Bank $334,600.41 


On Hand 915.14 


$335,515.55 

Receipts 
Sale of labels and tags 
Reimbursement Members Office Staff 

Employee’s Account 

General Expense 
Magazine & Newspaper 

Postage 

Telephone & Telegraph 


Forward $336,847.68 
Disbursements 


Advertising $6,260.04 
Clipping Service 551.95 
Contest Prize 28.13 
Electric 62.89 
Educational Material & Expense 1,781.52 
Employee’s Account 48.48 
Fashion Merchandise 69.02 





_ Furniture & Fixtures - 

' General Expense 

_ Hospitalization Dues 

| Labels & Ta 

| Magazine & Newspaper 

' Merchandise Testing 

' Messenger Service 
Office Supplies & Expense 

| Photography & Photostats 

| Postage 

Printing & reprinting 

- Publicity 

| Salaries 

| Special Promotion 
Special Services 

_ Telephone & Telegraph 

| Travel 

' Unemployment Insurance 
Insurance 


$ 28,871.47 


$307,976.21 


SUMMARY 


May 3i1st 1938 Cash in Bank $307,270.72 
Cash on hand 705.49 


$307,976.21 


INTERNATIONAL SILK GUILD, INC. 
250-5th Ave. 
NEW YORK, N. Y. 


STATEMENT OF RECEIPTS AND 
DISBURSEMENTS 


JUNE 1st 1937-May 31st 1938 
Cash—June 1st 1937 
deposit $164,882.51 
Petty cash 277.15 


$165,159.66 





Receipts 


a/e Importations 
June 23rd 1937 $47,793.37 
July 27th 1937 48,001.62 
Aug. 31st 1937 48,209.87 
Oct. 11th 1937 48,105.75 
Oct. 22nd 1937 48,105.75 
Nov. 24th 1937 48,522.25 
Dec. 30th 1937 48,314.00 
Jan. 24th 1938 48,522.25 
Feb. 24th 1938 48,522.25 
Mar. 28th 1938 37,320.07 


1938 Founder Membership Dues 
1938 Contributing Membership Dues 


Forward 
Disbursements 
Advertising $62,907.18 
Clipping Service 2,170.59 
Contest Prize 258.49 


Educational Material & Expense 3,683.53 


Electric 660.13 
Employee’s Account 48.92 
Fashion Merchandise 269.44 
Federal Unemployment Tax 1,089.75 
Furniture & Fixtures 3,468.51 
General Expense 16,698.23 
Identification & Certification 3,645.65 
Insurance 220.59 
Labels & T 9,208.57 
Magazine & Newspapers 2,093.22 
Merchandise Testing 1,214.45 
Messenger Service 2,688.45 
Office a & Expense 3,139.23 
zp hotogyap phy & Photostats 15,840.24 

ostage 9,602.74 
Printog & Reprinting 3,769.45 
Publicity. 3,790.16 
Rent 3, 


$471,417.18 


$637,926.84 
$637,926.84 








| 
1 





Salaries 97,803.72 
538 


Social Security Tax 83 
Special Promotion 49,906.43 
_ Special Services 17,114.16 
| Stationery 1,539.86 
| Telephone & Telegraph 5,895.40 
| Travel 5,698.46 
' Unemployment Insurance 1,406.00 
$329,950.63 
$307.976.21 
SUMMARY 
May 31st 1938 Cash in Bank $307,270.72 
Cash on hand 705.49 
$307.976.21 
CLAIMS BRANCH EXHIBIT 27c 
Silk Dept. 
March 16th 1938 
. Mr. T. Uyeda, 


Japanese Government Raw Silk 
Intelligence Burean, 

261-5th Ave. 

New York, N.Y. 


Dear Sir: 


As requested I am sending you herewith three (3) 
statements of accounts of the International Silk Guild, 
Inc., which were mailed to the Central Raw Silk Asso- 
ciation of Japan on March 10th 1938. 


Please keep these statements as confidential. 
Yours very truly, 


/3/ T. Waxmtoro 
T. Waxmorto. 
TW :GJ 
Enel. 
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INTERNATIONAL SILK GUILD INC. 
250 Fifth Ave., New York 


FINANCIAL REPORT 


January 1938 


Cash—January 1, 1938 
In Bank 
On Hand 


Recewpts 


$298,501.66 
1,730.83 


Central Raw Silk Association of Japan 


1938 Founder Membership Dues 


1938 Contributing Membership — 


Sale of Labels & Tags 
Credit Check #5249 
Refunds a/c 

DeRO for Postage 


Want Organization, Inc. 
Reimbursement Members Office Staff 


Employee’s Account 
General Expense 


Postage 
Telephone & Telegraph 


Disbursements 


Advertising 

Clipping Service 
Collector of Internal Revenue 
Contest Prizes 

Electric 

Employee’s Account 
Fashion Merchandise 
Furniture & Fixtures 
General Expense - 
Insurance 
Hospitalization Dunes 
Labels & Tags 

Magazines & Newepapers 
Messenger Service 


Forward 


$6,013.91 
226.24 


$300,232.49 


48,529.95 
900.00 


200.00 
143.69 
4.60 


1,352.29 


56.41 
3.57 
13.07 
.20 


$351,428.57 
$351,428.57 











Office Supplies & Expense 176.37 


January 31, 1938 


- Photography & Photostats 961.86 
Postage 236.36 
Rent 316.66 
Printing & Reprinting 80.83 
Publicity 133.48 
| Salaries 5,857.85 
eee Promotion 1,164.22 
Shee Services 3,510.73 
lephone & Telegraph 281.31 
Travel 282.07 
Unemployment Insurance 114.70 24,427.68 
$327,000.89 


SUMMARY 


Cash in bank $324,628.33 
Cash on hand 2,372.56 


$327,000.89 


INTERNATIONAL SILK GUILD INC. 
250 Fifth Ave., New York 


STATEMENT OF RECEIPTS AND 


DISBURSEMENTS 


June 1, 1937-January 31, 1938 
Cash—June 1, 1937 


sit 
Petty Cash 


Receipts 


$164,882.51 
277.15 $165,159.66 


Central Raw Silk Association of Japan 


June 23, 1937 
July 27, 1937 
Aug. 31, 1937 
Oct. 11, 1937 
Oct. 22, 1937 
Nov. 24, 1937 
Dee. 30, 1937 
Jan. 24, 1938 





47,793.37 


48,529.95 385.574.86 
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1938 Founder Membership Dues 900.00 
1938 ‘Contributing Membership Dues 200.00 si 
$551,834.52 
Forward $551,834.52 
Disbursements 
Advertising $38,240.72 
Clipping Service 1,166.53 
Contest Prizes 305.29 
Educational Material & Expense 1,214.33 
Electric 482.32 
Employee’s Account 175.92 
Fashion Merchandise 128.05 
Federal Unemployment Tax 1,089.75 
Furniture & Fixtures 3,394.35 
General Expense 7,125.15 
Hospitalization Dues 1.50 
Identification & Certification 3,645.65 
Insurance 173.09 
Labels & yao 2,322.75 
Magazine & Newspapers 1,008.36 
Merchandise for Testing 997.86 
Messenger Service 1,738.83 
Office Supplies & Expense 2,629.99 
Photography & Photostats 10,291.19 
Postage 7,768.38 
Printing & Reprinting 1,597.79 
Publicity 2,741.98 
Rent 2,480.24 
Salaries 67,042.42 
Social Security Tax 382.11 
Special Promotion 45,805.41 
Special Services 12,175.71 
Stationery 567.48 
Telephone & Telegraph 3,660.12 
Travel 3,876.69 
Unemployment Insurance 603.67 
224,833.63 
$327,000.89 
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SUMMARY 


January 31, 1938 Cash on Hand 2,372.56 
‘Cash in Bank 324,628.33 


$327,000.89 


INTERNATIONAL SILK GUILD INC. 
250 Fifth Ave., New York 


Statement of Receipts and Disbursements 
June 1, 1936-May 31, 1937 


_ Cash—June 1, 1936 
Petty Cash $ 243.70 
Postage Fund 323.56 
On deposit 25,389.24 $ 25,956.50 
Receipts 
_ Central Raw Silk Association of Japan 


July 2, 1936 

Sept. 2, 1936 

October 2, 1936 

November 4, 1936 

February 24, 1937 

March 23, 1937 

April 22, 1937 46,479.84 
May 27, 1937 47,897.50 


1937 Founder Membership Dues 

1937 Contributing Membership Dues 
Withheld a/e Social Security 

Old Age Benefit Tax for May, 

1937, payable June 30, 1937 


Disbursements 


Advertising 
Clipping Record 
Clipping Service 
Contest Prizes 








464 
Educational Material & Expense 1,016.51 


Electricity 481.49 
oe rele ts Account 6.25 
Fashion Merchandise 2,176.22 
Furniture and Fixtures 2,873.04 
General Expense 8,233.32 
Insurance 66.12 
Labels and Tags 2,644.57 
Legal Fees 125. 
Magazines, Newspapers and 

Publications 1,155.10 
Messenger Service 1,700.30 
Office ce ig & Expense 1,861.23 
Photography 12,137.95 
Postage 6,425.73 
President’s Fund 5,500. 
Printing and Reprints 10,193.79 
Publicity 1,595.42 
Rent 3,799.96 
Salaries 67,036.01 
Special Promotion 16,358.47 
Special Services 5,005.66 
Stationery 34.75 
Telephone and Telegraph 2,879.21 
Travel 1,026.81 
Federal Unemployment Insurance 

1936 Tax 365.89 
Social Security Tax 245.71 
‘Unemployment Insurance Tax 

New York State 282.61 

SUMMARY 
May 31, 1937 Cash in Bank 
on hand 





194,387.39 


$165,159.66 


$164,882.51 
277.15 


$165,159.66 
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CLAIMS BRANCH EXHIBIT 29 
MINUTES 
Executive Committee Meeting 
International Silk Guild, Inc. 


Empire State Club, New York 
March 13, 1941—12:30 P.M. 


Present: 
Mr. Paolino Gerli Mr. R. D. Jenkins 
Mr. H. lijima Miss Ethel Herrell 
Mr. Louis Kahn Mr. B. H. A. Hofmann 
Mr. J. Kono Mr. S. Sakai 


Mr. Paolino Gerli, President, presiding. 


The President called the meeting to order at 12:30 
PE. ae 


Fumances—Personnel 


The President advised that he had conferred with 
Messrs. Iijima, Sugiyama and Kono at his office on Feb- 
ruary 25, 1941 regarding the critical situation the Guild 
was facing with respect to its funds; that he had con- 
ferred with Mr. Wakasugi, Minister of the Japanese Em- 
bassy at Washington, in New York on March 11, 1941; 
that he had desired to talk with Mr. Wakasugi because 
he had believed it to be his duty as President of the 
Guild to exhaust every avenue known to him to obtain 
the release of the Guild’s funds before abandoning hope 
that they would be released in time for the Guild to 
maintain its organization and continue its program; that 
more particularly as a result of his conversation with 
Mr. Wakasugi, he had arrived at the conclusion that the 
only course open to the Guild was to dismiss all the 
members of its staff whose services could immediately 
be dispensed with; to reduce its expenses otherwise so far 
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as possible, and to plan to terminate its activities en- 
tirely on June 30, 1941. 


After discussion, this procedure was agreed upon. 


The President presented the names of the employees 
of the Guild whose services could in his opinion, now be 
dispensed with, together with the amount which, after 
careful consideration, he believed should be paid by the 
Guild as a dismissal allowance to each employee named. 


Mr. Iijima and Mr. Kono requested that they be per- 
mitted to take the President’s recommendations regarding 
the dismissal of the employees named and the payment of 
dismissal allowances to them under advisement. 


After discussion, it was agreed that Mr. Iijima and 
Mr. Kono would consider the President’s recommenda- 
tions and confer with him with respect to them the fol- 
lowing day—March 14, 1941—so that a final decision 
eould be made and the services of the employees named 
terminated as of March 15, 1941. 


‘There being no further business before the meeting, 
upon motion duly made and seconded, the meeting was 
adjourned at 2:30 P.M. 

(Signed) 
Ethel Herrell 
Secretary 


MINUTES 


Executive Committee Meeting 

International Silk Guild, Ine. 

Empire State Club, New York 
April 18, 1941—12:15 P.M. 


Present: Mr. Paolino Gerli Mr. A. D. Walker 
Mr. Hideo Iijima Mr. R. D. Jenkins 
Mr. Juichi Kono Miss Ethel Herrel 
Mr. Louis Kahn Mr. B. H. A. Hofmann 
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Mr. Paolino Gerli, President, presiding. 

The President called the meeting to order at 12:15 
Es Dis 
Minutes Approved 


The minutes of the Executive Committee meeting held 
on March 13, 1941 were reviewed and, upon motion duly 
made and seconded, were approved. 


Fmancul Reports 
The fimancial reports for the months of January and 


: February 1941, together with the cumulative statements 


of receipts and disbursements from June 1, 1940 to the 


_ end of the month in each instance, were reviewed and, 


upon motion duly made and seconded, were ordered re- 
ceived and filed. 


Personnel 


'. The President advised that in accordance with the ac- 
| tion of the Executive Committee on March 13, 1941 with 
| respect to the dismissal of certain members of the Guild 
| staff and in accordance with further conversations he had 


held with Mr. Tijima and Mr. Kono, he had authorized 


' certain dismissals and salary allowances in a letter to 
' Mr. Jenkins under date of March 14, 1941 and that salary 
' allowances in the total amount of $9,819.46 had been paid 


in accordance therewith. 

Upon motion of Mr. Kono, seconded by Mr. Iijima, this 
action was unanimously approved. 
Treasurer Re-appomted 

The President advised that Mr. B. H. A. Hofmann had 


| offered to continue his services as Treasurer of the Guild 
' until further notice and that he had accepted Mr. Hof- 


mann’s offer as of March 15, 1941. 
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Upon motion duly made and seconded, this action was 
approved and Mr. B. H. A. Hofmann was unanimously 
appointed Treasurer of International Silk Guild, Inc., 
effective as of March 15, 1941. 


Accounts Consolidated 


Upon motion of Mr. Kono, seconded by Mr. Iijima, it 
was unanimously voted to transfer the funds now on de- 
posit in the ‘Special Account of International Silk Guild, 
Inc. in the Manufacturers Trust Company, 350 Fifth 
Avenue, New ‘York, New York, to the General Account 
of the Guild in the same depository; to close the said 
Special Account; and to make all Guild disbursements 
thereafter from the General Account. 


Guild Finances—continued 


The President presented a statement of the cash po- 
sition of the Guild, of bills payable and commitments, 
and of estimated expenses through June 30, 1941, a copy 
of which is appended hereto and made a part of these 
minutes, explaining that these figures presented the gen- 
eral financial situation of the Guild looking toward the 
termination of its work and the closing of its present 
offices on June 30, 1941. 


After discussion, it was unanimously agreed that, in 
the circumstances, the adoption of a formal budget for 
the period through June 30, 1941 would be dispensed 
with and the officers of the Guild were instructed to pro- 
ceed with the conduct of the Guild’s business within the 
limits of the funds available, effecting savings wherever 
possible. 


Upon motion of Mr. Iijima, seconded by Mr. A. D. 
Walker, it was unanimously voted to have the annual 
audit of the Guild’s accounts made as of the close of 
business on June 30, 1941 instead of as of the end of 
the fiscal year on May 31st as heretofore. 
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> 
. MINUTES 
> ! Executive Committee Meeting 
, International Silk Guild, Inc. 
a Empire State Club, New York 
June 25, 1941—12:45 P.M. 
Note: The following is a copy of a memorandum 
of the above meeting prepared and filed with the 
Secretary by Mr. Paolino Gerli, President. 
Present: Messrs. Louis Kahn 
A. D. Walker 
» H. Iijima 
J. Kono 
Paolino Gerli 
_ There was submitted, for the information of the Com- 
mittee, the report of the financial position of the Guild, 
showing that there was on hand 
: $42,033.01 
that there would be returns of 
cash to the Guild, (being de- 
_  duetions for air service).......... 425.00 
that it was expected to realize 
from the sale of furniture, 





R / equipment and odds and ends 2,090.00 
; making a total of............ ————_ $44,548.01 


As against this there were estimated expenditures | 
which as of June 30th will amount to the following: 


Personnel allowances already 
approved by the Committee at 


' @ previous meeting ................ $1,179.10 
Salaries to June 28th.................. 128.69 

WT RSOD sa secinsSwehstonbaisi iacartieraeiamniors 170.78 
Current expenses of $930.00 

' Less (to be reimbursed) 161.48 768.52 

' Interest on Silk House .............. $780.94. 

| Installment on the mortgage ...... 250.00 
Moving Expenses to be paid .... ? 
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Payments due Mr. Jenkins and 
Miss Herrell, which are 
claimed by them on the basis 
of the unexpired balance of 
their term and which, if so 
aid, bige ee am to, 
Ro WEY DR EITIS  cacccscnitseenitinnsce 9,000.00 
To Miss Ferrel! pecenameninectmstins 6,000.00 $18,278.03 
$26,270.00 
In other words, under these estimates there would be 
left approximately a cash balance on June 30th of 


around $26,000.00 


A lengthy discussion took place on the question of Mr. 
Jenkins’ and Miss Herrell’s payments, with final instruc- 
tions by the ‘Committee to the President to inform Mr. 
Jenkins and Miss Herrell that the Committee proposed 
to pay them the equivalent of four months of their salary. 


There followed a lengthy discussion on the question of 
the Silk House, with the final result that Messrs. Lijima 
and Kono would further consult on this question and 
advise the President as to their final decision. 


The general feeling expressed was that unless a buyer 
appeared very quickly, it would be advisable for the 
Guild to let the house revert back to the mortgage 
holders, because it was estimated that the cost of main- 
taining the house, for taxes, interest, caretaking, etc., 
would be approximately $12,000.00 a year, and the Guild 
was in no position financially to undertake such an en- 


gagement. 


Certain questions concerning work which Mr. Jenkins 
is now in the midst of was also discussed. 


Since this work was deemed to be of great importance 
because it would establish certain fundamental principles 
throughout the trade, it was decided to permit Mr. 
Jenkins to continue this work to a conclusion, which 
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might take from four to eight weeks, at a cost not to 
exceed $500.00 


The question of the removal of the Guild offices was 
also discussed and Mr. Iijima, who is President of Raw 
Silk Importers, Inc., kindly suggested that the offices of 
the Guild might be moved to the offices of Raw Silk 
Importers, Inc., and it was also suggested that since 
Miss Herrell would be leaving and would resign her posi- 
tion as Secretary of the Guild, that Mr. Moss be elected 
Secretary of the Guild at a proper meeting. 


Mr. Hofmann, who is Treasurer of the Guild and also 
is Treasurer of Raw Silk Importers, could probably be 
continued in that position. 


Upon completion of Mr. Jenkins’ work in the nondistant 
future, he would also resign his position. 


With reference to the keeping of the records of the 
Guild, it was decided that only the important records 
should be kept, such as the books of accounts and can- 
celled checks and receipted bills for the last couple of 
years, also copies of correspondence with Japan and only 
such other copies of correspondence as might be deemed 
to be important enough to have a copy of. 


As to the rest, which might be rather voluminous, it 


. was decided that it would be destroyed. 


Likewise with reference to furniture, it was left to 


| the officers’ judgment as to whether to keep any. 


The meeting adjourned at 2:30 P. M. 
MINUTES 


Executive Committee Meeting 
International Silk Guild, Ine. 
Manhattan Club, New York 
September 15, 1941 - 12:30 P. M 
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Note: The following is a copy of a memorandum of 
the above meeting prepared and filed with the Secretary 
by Mr. Paolino Gerli, President. 


Present: Messrs. Palodino Gerli 
A. D. Walker 
Louis Kahn 
H. Jijima 
J. Kono 
Mr. Gerli presided. 


The Minutes of the Meeting of June 25th were read 
and approved. 


The President explained the deviation which had taken 
place at his instructions from the suggestions which were 
made at the meeting of June 25th, as to the manner of 
transferring the Guild offices and records. 


The President reported that he already had the major- 
ity of the records in his office, of which he had already 
informed the Committee, and expected to receive the 
balance of the official records in the next few days, as 
soon as the report of the accountants is ready. 


In the meantime he had obtained the cash balance as 
of August 31st, which is in the amount of $32,664.51. 


In addition to this there will probably be another 
$700.00 to come from the sale of furniture and models, 
so that eventually there should be a cash balance of 
33,300-odd dollars, against which the only claim existing 
now before the Guild is the claim of Mr. Jenkins and 
Miss Herrell for the additional two months’ salary to the 
end of the year, which would be in the amount of 
$5,000.00. 


While on the subject of this claim, the Committee dis- 
cussed the matter thoroughly and it was the sense of the 
Meeting that if an arbitration must take place, pressed by 
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Mr. Jenkins and Miss Herrell, that the arbitration should 
be on the question of whether there is a contract of em- 
ployment in existence between the Guild and ‘the two 
parties mentioned. This motion was made by Mr. A. D. 
Walker and seconded by Mr. Kahn. 


The President referred to the position of the Guild in 
connection with the Silk House and explained that no 
buyer has yet come forth with a definite proposition, 
although some inquiries have been made. 


. The President also stated that in confirmity with in- 
structions he had previously received from the Execu- 
tive Committee, he had made an offer to the Bank, 
through Mr. Jenkins, to give them a deed to the property. 


The Bank has taken the attitude, upon advice of coun- 
sel, that the Guild may be involved in relations with the 
U. S. Treasury by reason of the fact that a portion of 
‘the Guild membership is composed of Japanese subjects. 


_ ‘The President explained that he felt that the position 
‘of the Bank was untenable but rather than go into a 
‘lengthy argument it might be necessary to let the prop- 
-erty go by default and let the bank foreclose on the 
mortgage, thereby obtaining title to the property in that 
manner. 


The President then asked the Committee to go into the 
all-important question of what should be done for the 
future of the Guild. 


_ After much discussion it was the sense of the Meeting 
that the President take the necessary steps towards a 
_ liquidation of the Guild in accordance with the By-Laws 
- and Rules. Mr. Kahn moved and Mr. Iijima seconded 
the resolution to that effect. 


There being nothing further to consider at the moment, 
the Meeting adjourned at 2:10 P. M. 
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CLAIMS BRANCH EXHIBIT 30 


Silk Dept. 
January 23rd 1937 
International Silk Guild, Inc. 
250 - 5th Ave. 
New York, N.Y. 
Att: Mr. R. D. Jenkins 
Gentlemen: 


In my letter to you of January 15th, I informed you 
that you were to expect from the ‘Central Raw Silk Asso- 
ciation of Japan an approximate remittance of ¥505,000 
up to the end of April 1937. 


As to the approximate total amount of their remittance 
to you during their fiscal year of 1937—one year ending 
April 1938—I have received a cablegram this morning 
from the ‘Central Raw Silk Association of Japan as 
follows: 


“Tt is decided that during our fiscal year 1937 we expect 
to remit to the International Silk Guild, Inc. approximate 
total amount of ¥2,000,000 dividing into approximate 
equal monthly allotments, particulars will be sent by 
mail.” 


CENTRAL RAW SILK ASSOCIATION OF JAPAN”. 
Yours very truly, 


/s/ T. Wakimoto 
T. Wakimoto 
TW :GJ 
ec Mr. Paolino Gerli 
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CLAIMS BRANCH EXHIBIT 31 
May 28, 1940 


Mr. Kitaro Okamoto 

Central Raw Silk Association of Japan 
Yurakucho, Kojimachiku 

Tokyo, Japan. 


Dear Mr. Okamoto: 


' Enclosed are three copies of the financial report of the 
| International Silk Guild, Inc., for April, 1940, together 
_ with the accompanying cumulative statement of receipts 
' and disbursements from June 1, 1939 to the end of April, 
1940. These reports have just been released by our 
auditors. 


' Mr. Iijima has been kind enough to send me your cable- 

gram received by him on May 24th, reading in part as 
follows: “Advise Guild to send us monthly statement im- 
mediately”. 

The last statement mailed was the statement for March, 
1940 which we sent out on April 30th. However, because 
I am not certain from your cablegram of the statement 
for what month you have in mind I am enclosing with 
this letter three copies each of the monthly reports from 
December, 1939 to April, 1940 so that there will be no 
question about your having a complete file of the reports 
which have been issued thus far during this calendar year. 


Some time during the month of June the auditors will 
audit our books for the month of May, 1940 and at the 
same time will prepare the annual audit for the year 
ending May 31, 1940. As soon as the report for the 
month of May and the annual audit are issued I shall 
send you copies of each at once. 


I am addressing this letter to you personally and as 
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soon as the reports enclosed with it reach you will you 
be kind enough to let me know? 


With kind regards, I am 
Yours sincerely, 
R. D. Jenkins 
CLAIMS BRANCH EXHIBIT 36 


STATISTICAL SURVEY OF INVOICES OF 
ASAHI SILK CO., LTD. 


Nariyuki (yen) Dollar 

Invoices Invoices 
Total number of invoices 209 2 601 
Total number of bales 6,170 29,790 


Total amount charged for silk 9,067,651.26 yen? $10,570,132.102 
Total amount of propaganda 57,300.00 yen ‘ 
’ fund charges 


This does not include two invoices—one for five cases of dried 
silk cocoons valued at 832.08 yen and one for a bale of packing 
materials valued at 183.00 yen. 


2This figure does not include buying commissions, propaganda 
fund charges, freight charges, or insurance premiums, which are 
specifically enumerated and included in the total cost of the ship- 
ment. 


3 This figure does not include railway freight collect charges 
which are enumerated on the majority of the dollar invoices. It 
does include certain adjustments—credits and debits—in small 
amounts relative to freight charges and insurance premiums which 
are enumerated on some of the dollar invoices. 


*The dollar invoices do not reflect charges other than adjust- 
ments in freight and insurance costs. 
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DEPARTMENT OF JUSTICE 
OFFICE OF ALIEN PROPERTY 


DECISION OF MICHAEL F. KRESKY, 
CHIEF HEARING EXAMINER FOR DEBT CLAIMS 
In the Matter of: 


INTERNATIONAL SixK Guu, Inc., 
a New York Corporation 


(Asahi Silk Company, Ltd., a Japanese Corporation, 
Alleged Debtor) 


Debt Claim No. 166 
Docket No. 49 34DC S1 


STATEMENT OF THE CASE 


This proceeding is based on Notices of Claim filed July 
15, 1942, December 15, 1942 (Form APC-1), and March 
19, 1947 (Form APC-1C), as amended by the pre-hearing 
stipulation entered into May 13, 1949, and it has been 


_ conducted pursuant to the Rules of Procedure for Claims 


of this Office, 8 CFR Part 502, and Section 34 of the 


. Trading with the Enemy Act, as amended (50 U.S.C. 


App., Section 34), hereinafter called “the Act.” 
By Vesting Order No. 283 executed on October 31, 1942, 


| the Alien Property Custodian vested all the capital stock 
_ of Asahi Corporation, a New York corporation, 3380 of 
_ whose 3900 shares were owned by Asahi Silk Company, 


Ltd., a Japanese corporation. 
The Notices of Claim allege in substance that at the 


| time of said vesting, Asahi Silk Company, Ltd., herein- 
after called “Asahi Japan” to distinguish it from its 


American subsidiary which I will refer to as “Asahi New 
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York,” owed to the claimant corporation the sum of $65,- 
326.99 with interest at six per cent from August 31, 1941 
to date of payment, within the meaning of Section 34(a) 
of the Act; that claimant is a corporation organized and 
existing under the laws of the State of New York; and 
that therefore it is eligible for and entitled to payment 
of said debt. 


There is available for the payment of debt claims owed 
by the alleged debtor the sum of $91,489.35, and the only 
other claim against it is in the amount of $421.90 and 
interest thereon. The filing of additional debt claims has 
been barred as of August 8, 1948 pursuant to Section 
34(b) of the Act. Therefore the account is solvent and 
the provisions of Section 34(e) of the Act will apply. 


Pursuant to my order of May 19, 1949 based on an 
agreement between the parties, a hearing was held before 
me at the Office of Alien Property, Washington, D. C. on 
May 24, 25, and 26, 1949. Claimant was represented by 
T. Peter Ansberry, Delmar W. Holloman, and Stephen J. 
MeMahon, Jr., attorneys of Washington, D. C. (Davies, 
Richberg, Beebe, Busick and Richardson of counsel). 
William C. Levy and Samuel Efron, trial attorneys, repre- 
sented the Chief of the Claims Branch, Joseph F. Goet- 
ten, attorney of the Legal Branch of this Office, appeared 
for the purpose of representing any interest that the 
Office might have in the result of the proceeding arising 
out of the vesting of business enterprises that were for- 
merly members of claimant corporation. Claimant filed 
its proposed findings and conclusions on September 16, 
1949; the Chief of the Claims Branch filed his brief and 
proposed findings and conclusions on November 15, 1949; 
and claimant’s reply brief was filed January 16, 1950. 
Upon request of claimant, oral argument upon the issues 
involved was scheduled for and held on February 17, 1950 
at the Office of Alien Property, Washington, D. C. On 
October 31, 1949, Robert V. Faragher was substituted for 
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| Joseph F. Goetten, and filed a memorandum on March 14, 


1950, to which claimant filed a reply on March 23, 1950. 
This decision is based on the claim as filed and amended, 


| the stipulation entered into between the parties, the rec- 


ord made at the hearing, and the exhibits received in evi- 
dence. 


The claim is allowed for the reasons hereinafter set 


forth. 


DECISION 
International Silk Guild, Inc., hereinafter called “the 


Guild,” was incorporated in the State of New York as a 
_ non-profit membership corporation on August 15, 1933 by 
. the American segment of the silk industry in New York, 


which included importers of raw silk as well as knitters, 


| weavers, and distributors of silk products, for the pur- 
| pose of promoting the silk products market in the United 
_ States. The need for an intensive promotional program 


. for silk seemed imperative to those engaged in the indus- 


- try because synthetic fibre products were effectively cut- 
| ting into the silk market. Shortly after the organization 


of the Guild, the Japanese raw silk importers in New 
York also became members. 


From 1933 to 1936 the Guild received the bulk of its 
finances from the Central Raw Silk Association of Japan, 


- in the amount of about $240,000 per annum. This money 


was collected from exporters, silk reelers, egg card mann- 
facturers, and sericulturists. 


Toward the end of 1935 Paolino Gerli, president of the 


| Guild, was notified that the Japanese would not continue 


such contributions beyond 1936. It was then that Mr. 
Gerli proposed certain changes in the method of raising 


/ Money to finance the guild. His proposals resulted, after 
_ negotiations between the members of the silk industry in 
_ New York and the silk exporters in Japan and their asso- 
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ciations, in an arrangement whereby an assessment of ¥5 
per bale was levied on each bale of silk exported from 
Japan to the United States and was added to the pur- 
chase price. This assessment was collected by the Yoko- 
hama Silk Exporters Association and the Kobe Silk Ex- 
porters Association and sent through the Central Raw 
Silk Association of Japan to the Guild in New York, after 
the deduction of a small percentage for expenses. This 
program continued with substantial regularity until May 
1940, except for the diversion of certain funds to exhibits 
at the New York and San Francisco World’s Fairs. From 
July 1, 1940 to March 1, 1941 the rate of assessment was 
¥10 per bale. Shipments of silk continued to be made 
and the assessments continued to be collected until late 
July of 1941, at which time commerce between Japan and 
the United States came to a halt. However, from May 
1940 to July 1941 the Guild received only one remittance 
of $58,375 from the Japanese. 


It is the contention of claimant that in 1936 a valid 
contract was entered into between the New York im- 
porters of silk, the Japanese exporters, and the Guild (or 
between the importers and exporters with the Guild as 
third party beneficiary) whereby the importers agreed to 
pay a self-imposed assessment on each bale of silk im- 
ported, the exporters agreed to collect such assessments 
and forward them to the Guild in dollars in New York 
less a deduction for expenses, and the Guild agreed to use 
such funds for the promotion of silk in the United States; 
that pursuant to this agreement between May 1940 and 
July 1941 the Japanese exporters collected $609,348.28, 
and remitted only $58,375 to the Guild; that during said 
period Asahi Japan collected $71,585.26 and is entitled to 
a credit of $6,258.27 for its proportionate share of said 
remittance, leaving a balance due in August 1941 from 
Asahi Japan, the alleged debtor in this proceeding, to the 
claimant, of $65,326.99. This with interest is the amount 
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here claimed. Other claims are now pending on behalf 
of the Guild against the other Japanese exporters, as well 
as against their trade associations and banking institu- 
tions. 


The Chief of the Claims Branch contends that no such 
contract was entered into, but that the Japanese Govern- 


. ment, through a government-decreed corporation, imposed 


an export tax on silk, to be used in the discretion of said 
corporation, the Central Raw Silk Association, to promote 
silk consumption at home and abroad; that in the course 


. of its operations this association made such voluntary con- 


tributions as it saw fit to the Guild as its agent in pro- 


| moting the use of silk in the United States. He further 


contends that if there was a contract, it was conditional 
upon the consent of the Japanese Government, which was 


_ withheld; that it was rendered impossible of performance 
_ by a vts major, that is the refusal of the Japanese Govern- 


ment to permit the export of yen; and that Asahi Japan 
performed its agreement, if one existed, by turning over 


' its assessments to the Central Raw Silk Association. He 
. further alleges that the contract, if made, was void as in 
' violation of the statute of frauds because it was not to 
_ be performed within one year; and that, in any event, 
_ claimant cannot recover because it suffered no damage 
. and is not entitled to specific performance. 


1. It has been stipulated that claimant was incorpo- 


- rated on August 15, 1933 under the Membership Corpora- 
| tion Law of the State of New York and is an eligible debt 
_ elaimant within the meaning of Section 34(a) of the Act. 


The only question at issue is whether or not at the time 
of the vesting of the property of Asahi Japan, that corpo- 


| ration was indebted to claimant. On this issue claimant 


has the burden of proof. Sturchler v. Hicks, 17 F. 2d 321; 


| Stoehr v. Wallace, 225 U.S. 239; Rules of Procedure for 


Claims, 8 CFR 502.13(f). 
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2. There is no formal written document embodying the 
terms of the contract alleged by claimant. It rests in 
parol but corroboration and evidence of it are claimed to 
exist in written communications between the parties, in 
the minutes and records of claimant and of the associa- 
tions of Japanese silk exporters, and in such related docnu- 
ments as invoices covering silk shipments. 


Claimant relies principally on the testimony of two of 
its officers, Paolino Gerli, president of the Guild and one 
of the leading silk importers in New York, and BR. D. 
Jenkins, vice-president of the Guild and the officer in 
active charge of the administration of its affairs. Both 
testified at length and were subjected to thorough cross- 
examination. Mr. Gerli testified that when he was told 
by the Japanese that they could no longer sustain the 
Guild by their own efforts, he discussed the situation with 
the American importers, some of the manufacturers, and 
the representatives of the Japanese houses throughout 
most of 1935; that in the course of these talks, he pro- 
posed that the importers in the United States impose upon 
themselves a charge on each bale of silk imported; that 
because of the difficulty they foresaw of making complete 
collections here in America, he suggested that the collec- 
tion be made at the point of shipment because there were 
only a few shippers (eight) and collection by them would 
be easier and would ensure that no importer would escape 
the charge. This was an important consideration in a 
highly competitive market where a reduction of a fraction 
of a cent per pound gave a distant advantage. The result 
of these discussions was complete agreement by the silk 
dealers in this country to the plan proposed by Mr. Gerli. 
He further testified that early in 1936 he went to Japan 
and spoke to the managers or owners of all the silk ex- 
porters at a combined gathering of the Yokohama Silk 
Exporters Association and the Kobe Silk Exporters Asso- 
ciation, and that representatives of all the exporters sig- 
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| nified their assent to the plan. Details of collection and 
transmission of the promotional or propaganda charge 
were not discussed, but were left to the exporters to work 
out in accordance with their own customs and rules con- 
formable to Japanese laws and regulations. During his 
return voyage, Mr. Gerli stated that he received a wire- 
less message from Mr. Ito, the silk manager of Mitsui 
and Co. and president of the Yokohama Silk Exporters 
Association, which informed him “that the plan was work- 
able, that they were doing all the necessary things for the 
putting of it into effect, and that everybody had accepted 
the plan.” 


On June 22, 1936 Court Matsudaira, president of the 
Central Raw Silk Association of Japan, cabled Mr. T. 
Wakimoto, head of the silk department of Mitsui and Co. 
in New York: “At a special general meeting held today 
it was decided to collect 5 yen per bale on raw silk ex- 
ported from January 1937 and on to be appropriated for 
raw silk promotion, particulars by mail. Inform above 
message to International Silk Guild.” 


Mr. Jenkins corroborated the testimony of Mr. Gerli as 
to what took place in this country and also testified that 
he personally talked to members or representatives of all 
the importers of any consequence and that all expressed 
approval of the plan; and specifically that he had several 
conversations with Mr. Kono, who was the head of Asahi 
New York and to some extent a representative of Asahi 
Japan and that Mr. Kono was one of the most enthusiastic 
backers of silk promotion and of the plan proposed by Mr. 
Gerli; and further that Mr. Kono was a member of the 
board of directors and of the executive committee of the 
Guild. 

While there are certain communications from the Cen- 
tral Raw Silk Association implying complete control of 
the promotion funds by that organization, most of these 
statements are consistent with either theory of the case, 
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and there are certain facts and considerations that point 
to the conclusion that there was a definite understanding 
that the promotion funds collected were earmarked for 
transmission to the Guild, and were not an export tax 
levied by the Japanese authorities. 


The records of the Central Raw Silk Association of 
Japan show that earlier remittances were in fractional 
amounts of yen designed to purchase round sums in dol- 
lars, while after January 1, 1937 they were in round sums 
of yen even though these were exchanged into odd 
amounts and even fractions of dollars, indicating that 
the yen remitted were proportional to the assessments 
collected in units of 5 and 10 yen. Also, the records of 
the Japanese association as reported by our military 
headquarters in Japan show the following items for the 
fiscal years 1938, 1939, and 1940, with no corresponding 
entries in 1936 or 1937: 


1938 
(2) Funds to be 167,400.00 Amount to be 
remitted for remitted to the 
prior fiscal International Silk 
year Guild for 1937 
(according to sup- 
plementary budget) 
1939 
(2) Remittance 125,000.00 International Silk 
for prior Guild remittance for 
fiscal year prior fiscal year 
1940 
(b) Remittances 125,000.00 Balance to be remitted 
for prior fiscal to the International 
year Silk Guild for the 


past fiscal year 
These entries indicate an earmarking of funds received 
in one fiscal year growing out of transactions that took 
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place in the preceding year, and the natural inference is 
that this was in recognition of an obligation to the 
Guild, rather than a discretionary appropriation by the 
Japanese association. 


Then there is the statement of Mr. T. Wakimoto, head 
of the New York branch of Mitsui and Co. and repre- 
sentative of the ranking Japanese business house, through 
whom the Guild usually received notices of its remittances 
and other important actions taken in Japan, as recorded 
in the minutes of an executive committee meeting of the 
Guild on May 13, 1938: “Mr. Wakimoto moved the adop- 
tion of the budget as presented, with the understanding 
that it was subject to expansion whenever the Guild was 
assured of the resumption of the transfer of its funds 
from Japan.” Evidently Mr. Wakimoto considered the 
funds in question as belonging to the Guild and as be- 
ing withheld only because of difficulties in transmission. 


The minutes of several meetings of the executive com- 
mittee of the Guild clearly show that the men actually 
managing the Guild’s affairs, most of whom were im- 
porters, considered the promotion funds as property of 
the Guild. At the meeting held November 29, 1938, long 
before there could have been any thought of the present 
claim, Mr. Gerli reviewed the situation at length and sum- 
marized the representations that had been made with 
respect to the fund as follows: 


1. That the Guild’s principal income was derived 
from assessments upon the raw silk exported to the 
United States from Japan; 


2. That these assessments were collected in Japan 
because that was the natural and logical point for 
such collection; and that their amounts were charged 
against the importers in the United States; 


3. That the assessments, less proper deductions for 
expenses, were forwarded to the Guild in dollars 
monthly, the amount of each such monthly remittance 
being determined by the number of bales of raw silk 
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shipped to the United States during the peeorng 
month at the assessment rate of Y5. per bale; an 
4. Once these funds were received in the United 
States, they were administered by the Guild through 
its board of directors, executive committee, and of- 
ficers, and that, of course, the Japanese importers in 
New York, through representatives of their own se- 
lection, had a full official voice in this administration. 
He then added that the Special Committee of the Cen- 
tral Raw Silk Association of Japan could clear up the 
entire matter by adopting a resolution that it would, as 
a matter of policy and method, forward to the Guild 
regularly in dollars monthly the amount of the assess- 
ments collected in Japan upon the raw silk exported to 
the United States. He then asked Mr. T. Uyeda of the 
Japanese Government Raw Silk Intelligence Bureau 
whether the Special Committee had the authority to take 
such action and Mr. Uyeda replied that, in his opinion, it 
did. After further discussion it was unanimously voted 
that the foregoing suggestion be transmitted to the Spe- 
cial Committee of the Japanese Association. 


In connection with the foregoing, it is significant that 
on August 18, 1939 the Special Committee adopted a reso- 
lution which stated that it welcomed Mr. Okamoto upon 
his return from the United States and that he reported 
his conversations with the silk trade and with the officers 
and members of the executive committee of the Guild with 
reference to the promotion fund, and then resolved as 
follows: 


That in the light of Mr. Okamoto’s explanation of 
these discussion, the special committee states that it 

has in the past remitted to the International Silk 

' Guild for the Guild use in promoting Silk in the 
U. S. the approximate amount of the assessments 
collected upon the raw silk rted to the U. S. and 
that, in so far as it lies within its power, it is its 
intention to continue to do so. 
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This appears from the communication of Mr. T. Waki- 
moto to Mr. Gerli dated November 29, 1948. The com- 
mittee would not have made such a statement unless its 
members felt that they were in duty bound to remit the 
assessments to the Guild. 


Both sides claim support from the communications re- 
lating to the World’s Fairs incident. It seems that in 
1938 the Central Raw Silk Association of Japan appro- 
priated Y300,000 and bound itself for a lesser sum for 
1939 to maintain exhibits at the World’s Fairs in New 
York and San Francisco, without having consulted the 
Guild. Vigorous protests were lodged by the Guild after 
learning of this action. Count Matsudaira, president of 
the Association, wrote a letter dated March 29, 1938 to 
Mr. Gerli which appears to be an attempt to explain 
and justify the action taken. However, it does strike an 
apologetic note in the last paragraph with the following 
language: 

We exceedingly regret that we have taken a step to 
participate in the Fairs without having previously 
consulted with you, but as explained, the circumstance 
in which we were shrouded compelled us to make a 
quick commitment. It is hoped that you would be 
so good as to ignore whatever formality is lacking 
on our part... 
Mr. Gerli testified that the Japanese in New York advised 
him that this letter was as far as a man in the Count’s 
position could go by way of apology without losing face . 
and being compelled to resign his post. I find the whole 
incident inconclusive either way. 


There can be no doubt from the evidence that the offi- 
cers and directors of the Guild considered that the pro- 
motion assessments collected in Japan were subject to 
the obligation binding the Japanese to forward them to 
the Guild. Even as late as December 9, 1941, when the 
outbreak of war had rendered further commerce with 
Japan impossible, the board of directors unanimously 
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adopted a resolution authorizing its president to present 
on behalf of the Guild a claim “for the amount of the 
assessments paid by the silk industry in the United 
States upon the raw silk imported from Japan which 
have been collected and withheld in Japan.” 


Certainly it was Mr. Gerli’s understanding that there 
was such an obligation to remit the funds so collected. 
Not only do we have his direct testimony on this subject, 
together with records of his position in his letters and 
in the minutes of the Guild, but we also have the cogent 
argument that he, as the executive officer of one of the 
largest silk importers in this country, would not have 
journeyed to Japan for the purpose of persuading the 
Japanese Government to levy an export tax on the com- 
modity that he was importing. 


And, finally, this contention is borne out by the man- 
ner in which the promotion assessment was administered. 
On May 14, 1936 the Yokohama and Kobe Raw Silk 
Exporters Associations adopted the following resolution: 


1. Each and every exporter shall be assessed on his 

_ Yaw silk exported at the rate of Y5 per bale on and 
after January 1, 1937 for the purpose of raw Silk 
promotion. 


2. Present system of allocating contributions to vari- 
ous members of C. RB. S. A. shall be discontinued as 
soon as this new system becomes effective. 

_ 3. Execution of this new plan is subject to the fol- 
lowing conditions: 


(a) The assessments shall be made on every bale 
exported without exception. The method of 
collection may be entrusted to Yokohama 
and Kobe Exporters Associations. For this, 
government’s and customs’ house coopera- 
tion is requested. 

(b) C. RB. S. A. is to organize a special committee 
on silk promotion which decide its policy 
as well as disposal of the funds collected. 
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This committee shall consist of only 5 mem- 
bers including 2 C. B. S. A. officials and 3 
exporters. Six months previous notice is 
required to modify this resolution. 

In the following month, the Central Raw Silk Associa- 
tion confirmed this action of the exporters and adopted 
a regulation providing that “The assessment shall be 
collected from raw silk exporters through the Raw Silk 
Exporters Association at the rate of Y5 per bale.” 


Thus, instead of a tax levied by a governmental taxing 
authority, covered into the government’s treasury, and dis- 
bursed by appropriation of the legislative body, we have 
an assessment levied and collected by the exporters 
through their associations and disbursed by a committee 
set up by the exporters and having exporters as a ma- 
jority of its members. These are clear indications that 
it was not an export tax, but an assessment by the ex- 
porters which the importers agreed to pay. The fact 
that it was approved by the Central Raw Silk Associa- 
tion and the Department of Agriculture does not change 
its nature, but merely shows compliance with the demands 
of a totalitarian government, which regulated the entire 
silk industry of Japan. Since this assessment was or- 
dered and approved within a few months after Mr. 
Gerli’s representations to the exporters, it is a natural 
inference that it was done in acceptance of the proposals 
made by him. 


The accounts of the Central Raw Silk Association of 
Japan show that in practice its Special Committee dur- 
ing normal years lived up to its resolution of August 18, 
1939 that it had remitted and would continue to remit to 
the Guild the approximate amount of the assessments. 
During the fiscal years 1937, 1938 and 1939 the fund op- 
erated without serious interference. The figures for 1938 
show a collection of Y2,050,000; transmission to the Guild 
and to a similar French organization of Y1,705,000 (in- 
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cluding Y125,000 in 1939 for 1938); and allocation of 
Y300,000 to the New York and San Francisco World’s 
Fairs, leaving a balance retained in Japan of only Y45,- 
000 or 2.2%. Figures for fiscal 1939 are the same ex- 
cept that Y20,000 more were remitted to the Guild and 
Y20,000 less were allocated to the World’s Fairs. For 
1937 Y2,250,000 were collected and Y2,217,400 were re- 
mitted to the Guild and to France, leaving only Y32,600 
retained by the Japanese. This is a more complete com- 
pliance with the agreement than was testified to by the 
Guild’s officers. 


The Chief of the Claims Branch relies principally on 
the report of the military authorities in Japan and a 
translation of a summary of the actions and financial 
records of the Central Raw Silk Association forwarded 
by those authorities. According to communications from 
Mr. T. Wakimoto, a former silk executive of Mitsui and 
Co., the original report was made to an official of the 
Japanese Government by an ex-secretary of the Central 
Raw Silk Association after a conference between them 
and former silk exporters, at which meeting the question 
seemed to be not what the true facts were, but what 
statements would be more advantageous to the Japanese 
sik industry. This is corroborated by several obvious. 
misstatements and omissions in the report itself. For 
instance, “that there was a mutual understanding in 
1941 between the Association and the Guild to discon- 
tinue the promotion work carried on by the Guild for 
the raw silk exporters, and to dissolve the Guild.” There 
is no evidence of any such agreement, but it evidently was 
inferred from a communication from two Japanese im- 
porters in New York and a reply from the association 
leaving everything subject to their discretion. I have 
been unable to find in it any reference to the resolution 
of the Special Committee of August 18, 1939 quoted from 
on page 7 supra. Then there is the statement that “All 
persons interviewed seemed to be surprised that the 
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| promotion work carried on by the International Silk 
' Guild was based upon a contract between the Guild and 


the Association,” while the record is replete with evi- 


_ dence that the Guild continually from 1938 to 1941 in- 
. sisted upon its rights in cablegrams, letters and resolu- 
: tions sent to the Japanese exporters and their associa- 


tions. The statement that “Expenses since April 1936 


_ were made up from levies of Y5 per bale of raw silk sold 


to exporters by dealers representing the silk reelers, 


' ete.” is contradicted by the records of the associations. 
| While the report is of value because of the accounts and 
_ records of the associations quoted and statements of 
' fact concerning them, the inferences and conclusions con- 

‘tained therein are of doubtful value as evidently the con- 
' clusions of a Japanese silk representative defending his 


industry against a claim. 
The infirmities of the agreement as an enforceable ex- 


| ecutory contract, however, have been clearly pointed out 


by the attorneys for the Chief of the Claims Branch; 
that is, the failure of the parties to agree on the amount 
or rate of the assessment on exported silk, a material 


| term of such a contract, and the weakness of the evidence 


of acceptance by the alleged dbetor. If this were an 


- action for damages for breach of the executory contract, 
' based on failure of the exporter to bill to and collect 
_ from the importer, it is very doubtful that it could be 


upheld because of these uncertainties and the lack of a 
proper measure of damages. 


But I do not view this claim in that light. The assess- 


- ments were billed to the importers and collected by Asahi 
' Japan. The contract is no longer purely executory, but 


has been performed on the part of the importers. Asahi 


| Japan accepted the benefits of the agreement. To state 


the matter in fundamental terms of offer and acceptance, 


' I find that the arrangement between the parties consti- 


tuted an agreement, rather than an enforceable execu- 
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tory contract; that each time an exporter, in this case 
Asahi Japan, added to or included in the purchase price 
of silk the assessment for the propaganda fund, it made 
an offer to the importer of a promise for an act, a 
promise to remit the assessment to the Guild in consid- 
eration of the act of paying it; and that when the im- 
porter paid the assessment he thereby accepted such offer, 
thus concluding a valid contract between exporter and 
importer. 


In the early stages of the hearing, there seemed to be 
@ serious dispute as to whether Asahi Japan actually col- 
lected the assessments on all silk shipped between May 
1940 and July 1941. But is appears from the overall 
picture of the case, and especially from the testimony 
of Mr. Gerli and the records of the Japanese associa- 
tions, that the alleged debtor did collect the propaganda 
fund on each bale of silk exported during that period. 


3. The question now arises as to the position of claim- 
ant with respect to this contract. The Guild contends 
that it is a party to a three party contract or, in the 
alternative, that it is a third party beneficiary of a con- 
tract between the exporters and the importers. Since 
I have found that the overall arrangement for the col- 
lection of assessments did not rise to the dignity of an 
enforceable executory contract, claimant cannot prevail as 
a party to the contract. As to whether it may succeed 
as a third party beneficiary, there is a great deal of con- 
fusion in the decisions, but the modern rule is almost 
universal in this country that it could do so. 


There is, however, a more specific principle of law 
applicable to the situation of the parties involved in these 
transactions, namely that where one person delivers 
money to another with the understanding that the re- 
ceiver is to pay the money to a third person, the third 
person becomes equitably entitled to such money and 
may recover it in an action of assumpsit for money had 
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and received against the receiver, who is considered a 


| trustee for the third party. Restatement of the Law of 


Trusts, Section 14, gives the following illustration: 


1. A pays $1000 to B who agrees to pay the money 
to C. B is a trustee of the money for C. 


As pointed out by Mr. Williston in his work on con- 
tracts (Sec. 348): 


The fact that the remedy in such cases is in assump- 
sit has often blinded the courts to the fact that the 
right of action is not based on principles of contract. 
Such rights of property are not generally hard to 
distinguish from contract rights, though in many 
cases courts have confused the two. The inquiry 
whether a specific fund or res is to be transferred- 
to the beneficiary furnishes a ready test. 


The right of such a beneficiary to recover has been 
recognized by the courts. McKee v. Lamon, 159 U.S. 
317, 40 L.Ed. 165, involved a contract whereby the Choc- 
taw Nation agreed to pay to McKee thirty percent of 
any amount that should be recovered, out of which Mc- 
Kee would adjust the claims of all parties who had 


_ theretofore rendered services in the prosecurion of the 


claim. Lamon sued McKee in equity for the value of 


. legal services rendered by himself and his partners. Mc- 
' Kee defended on the grounds, among others, that Lamon 


acquired no rights under McKee’s contract with the Choc- 


-: taws and that there was no consideration for his promise 
' to adjust the claims of all parties. In upholding the right 


of Lamon to recover, the court said: 


There can be no doubt of the general proposition that 
where money is placed in the hands of one person 
to be delivered to another, a trust arises in favor of 
the latter, which he may enforce by bill in equity, if 
not at law. The acceptance of the money with notice 
of its ultimate destination is sufficient to create a 
duty on the part of the bailee to devote it to the 
purposes intended by the bailor. * * * * The ob- 
jection that there was no consideration for the prom- 
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ise made by the appellant to adjust the claims of all 
parties, etc., is untenable, since the original receipt 
of the money is a sufficient consideration for all prom- 
ises expressed or implied with reference to its final 
disposition. 

Millett v. Omaha Nat. Bank, 30 F.2d 665, (C.C. 8th, 
1929) quotes from and follows the above case. There 
a patron of the Drovers’ National Bank of Denver ob- 
tained a loan from the Drovers’ Cattle Loan Company 
through said bank, and his note was sold to the Omaha 
National Bank. Repayment was made in two payments to 
the Drovers’ Bank and on each occasion its officials agreed 
to apply the payments on the note. This they failed to 
do, and on the day after the second payment a receiver 
was appointed for the Drovers’ Bank, who then claimed 
that his obligation was to the maker of the note and not 
to the Omaha Bank, and that there was no privity be- 
tween the banks. In overruling these contentions, the 
court said: 


The overwhelming current of authority is against 
the contention urged by appellant. The rule is well 
established “that the person for whose benefit a 
contract is made may sue thereon in assumpsit in 
his own name although the engagement is not di- 
rectly to or with him. 2 R.CL. p. 763, Sec. 22. 


In the case of Bank of the Metropolis v. First Nat. 
Bank of Jersey City (C.C.) 19 F. 301, a very similar 
question was presented for decision. It was urged 
in that case, as in this, that there was want of privity, 
but the court said: “It is insisted for the defendant 
that there was no privity between the plaintiff and 
the defendant respecting the transaction, because the 
defendant was not employed by the plaintiff, but was 
the agent only of the Newark bank. * * * In answer 
to this it is sufficient to say that the defendant is 
sued, not as an agent of plaintiff, nor upon any 
contract liability, but upon the promise which is im- 
plied by law whenever a defendant has in his hands 
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money of the plaintiff which he is not entitled to re- 
retain as against the plaintiff. It has long been well 
settled that want of privity is no objection to the 
action of indebtitatus assumpsit for money had and 
received.” 
* s s e 

This court in National Bank of Commerce v. Equita- 
ble Trust Co., supra, approved the following rule 
stated in Brewer v. Dyer, 7 Cush. (Mass.) 337, 340: 
“The law, operating on the act of the parties, creates 
the duty, establishes the privity, and implies the 
peoutive and obligation, on which the action is 
ounded.” 


_ In Baurer v. Devenes et al., 121 A. 566, 99 Conn. 203 
(1923), the Supreme Court of Errors of Connecticut re- 
examined its position on the question of a third party 
beneficiary. The case involved the assignment of a mort- 
gage upon an agreement that the assignee would not 
demand payment for a year; the mortgagor claimed the 
benefit of this agreement between the mortgagee and the 


‘assignee and the court found in favor of the mortgagor, 
and stated: 


In Atwood v. Burpee, the direct benefit to the third 
party appeared, for the promisor had in his posses- 
sion moneys belonging to the promisee which he and 
the promisee had agreed should be paid over to the 
third party . . . When the promisor collected the 
proceeds of the policy he had in his hands moneys 
which he had agreed should be paid to a third party, 
the plaintiff. The relation created between the prom- 
isor upon obtaining this possession and the third 
pany was that of debtor to creditor. 

ofessor Corbin in his article in Y.L.J. vol. 27, p. 
1009, says: 

“In nearly all of the American jurisdictions, includ- 
ing those that deny a right of action to most third 
party beneficiaries, there is one sort of beneficiary 
who is given a right of action. ‘Where, under a 
contract between two persons, assets have come to 
the promisor’s hands, or under his control, which in 
equity belong to a third person,’ the beneficiary can 
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maintain an action at law in his own name. These 
eases essentially recognize that a beneficiary can 
acquire a legal right without privity and without giv- 
ing consideration. In some such cases a true equita- 
ble trust may exist with respect to some specific res. 
In most such cases, however, this is not so. 
there is a trust and a specific res, the duty of the 
promisor should be held to be merely the duty to 
account. The fact is that the duty enforced against 
the promisor is that of a debtor.” 


This we think to be a fair statement and analysis of 
the law as generally held in this country. Upon both 
grounds the third party’s action at law should have 
been sustained. And in Meech v. Ensign, 49 Conn. 
at page 205, 44 Am. Rep. 225, we approved this rule 
of law in the exception to the general rule, viz: That, 
where money or other property is in the hands of a 
promisor, under an agreement with the promisee to 
pay the same to a third party, he can maintain an 
action at law against the promisor. We say that 
this is an exception in appearance only, for the ac- 
tion is based not on the express promise of the prom- 
isor to the promisee but on an implied promise by 
the promisor to the third party. We have never in 
terms disapproved this holding, although we failed 
in Atwood v. Burpee to recognize its applicability. 
In Olmstead v. Brush, 27 Conn. 530, we held that, 
where a devise given on condition that the devisee 
pay a sum to a third party beneficiary is accepted 
by the devisee, the beneficiary may maintain assump- 
sit against him. This action, we think, could be 
supported either upon the trust relation or the prop- 
erty right relation, and is not to be treated as an 
exception to the contract principle. 


In Devries’ Estate v. Hawkins, 70 Neb. 656, 97 N.W. 
792, the court held that a child could recover from her 
grandfather proceeds of an insurance policy on her 
father’s life payable to the grandfather where it was 
understood between the father and grandfather that the 
money was to belong to the child. In so deciding the 
following language was used: 
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It is a well settled principle that wherever one per- 


son has money to which in equity and good conscience 
. another is entitled, the law creates a promise by the 
| former to pay it to the latter, and the obligation 
* may be enforced by assumpsit. School Dist. v. 
a : Thompson, 51 Neb. 857, 71 N.W. 728; Clarke on 


Contracts Sec. 317; Lockwood v. Kelcea, 41 N.H. 185; 
Walker v. Conant, 65 Mich. 194, 31 N.W. 786. The 
action, though falling under the common-law class 
of assumpsit, is really in the nature of a bill in equity, 
and lies whenever the party should by equity and nat- 
ural principles of justice refund the money. 


In Fay v. Sanderson, 48 Mich. 259, 12 N.W. 161, Judge 
Cooley upheld an agreement by an assignee of a mortgage 
with his assignor to pay to a third party a certain amount 
of the interest on the mortgage. He there said: 


The point of contention is whether plaintiff, by the 
verbal gift of his wife and the promise of the de- 
fendants when they received the money from Reimer, 
became entitled to demand and receive from them the 
moneys so paid. We think he did. 


It was not contemplated that any new contract should 
exist; money was merely paid to the defendants to 
be paid to the plaintiff; and if plaintiff had a right 
to receive it, the fact that there was a contract in 
the case in which another party was concerned, and 
upon which the money when received would operate 
as a payment, does not appear to be of importance. 
We may concede that the promise of defendants, in 
case they had taken the land subject to both prin- 
cipal and interest, that they would pay the interest 
to a party not holding the legal title to the mortgage, 
would be ineffectual, but that would be another case 
from this case, for in this case the plaintiff has not 
entered or proposed to enter into contract relations 
with the defendants, and he merely demands that 
they geet pay over to him moneys confided to them 
or 





_ Thus we see that even in those states which formerly 
- denied recovery on a contract by a third party beneficiary, 
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Connecticut, Massachusetts, and Michigan, it has been 
uniformly held that where one accepts money upon his 
promise to pay it to a third person, the latter may main- 
tain an action for money had and received against the 
promisor. And this is also the rule in New York. 


In Sayer v. Wynkoop, 248 N.Y. 54, 161 N.E. 417, the 
court stated the rule as follows: 


Where, however, the owner delivers the moneys to 
another upon an areees that they will be paid to 
a third person, such third person acquires an equita- 


ble interest entitling him to have a recovery in an 
action for money had and received. 

In fact, the law of New York, which controls this pro- 
ceeding because the importers paid the assessments in 
New York thus accepting the contracts there and the 
money was to be paid to the Guild by the exporters in 
New York, goes even a step further in holding that the 


intention of the owner as to the disposition of the money 
is decisive as to the duty of the receiver even without 
an express agreement. 


In all these cases permitting a recovery by the third 
person, there appears to have been an express prom- 
ise on the part of the person receiving the moneys 
to pay them over, or an acknowledgment by him 
that the moneys were received to be held in trust for 
such third person. However, it is apparent that the 
intention of the owner, and not that of the receiver, 

_ is controlling upon the question whether title to the 
moneys has been transferred and a trust has been 
created. True, there must be an assumption of the 
trust duty by the receiver, but that may arise through 
implication as well as through ression. No par- 
ticular form of words is requi either to create 
the trust or to indicate that a trust duty has been 
assumed (Quoting from McKee v. Lamon, supra, and 
other cases). 


The case of Hall v. Marston, 17 Mass. 575, is very 
much in point. Bradford was the debtor of the de- 
fendant Marston in the sum of $1300 and of the 
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plaintiff Hall in the sum of $400. While in Europe, 
Bradford remitted to Marston a bill of exchange for 
$1000, with instructions to pay to Hall $200 and 
apply the balance upon his own debt. Marston re- 
ceived the moneys upon the bill of exchange, but 
refused to make payment to Hall. It was held that 
Hall, in an action for money had and received, might 
ea the sum of $200 from Marston. The court 
said: 


“But the silence of the defendant, and his re- 
ceiving the contents of the bill, must be con- 
strued to be an assent to pursue his instructions, 
and to receive the money for Hall as well as for 
himself, so that when it was paid him, $200 was 
legally Hall’s money, and was afterwards im- 
properly converted by the defendant to his own 
use. 


Under these authorities, if the Metropolitan By-Prod- 
ucts Company and the receivers in bankruptcy of that 
company paid the moneys to the defendant with an 
intent to transfer title thereto, either to the defend- 
ant as trustee for the state fund or directly to the 
state fund as principal of the defendant, the plaintiff 
(the state fund) has a right of action to recover the 
moneys paid. 


Sayer v. Wynkoop, supra. 


In Roberts v. Ely, 113 N.Y. 128, 20 N.E. 606, the de- 
fendant collected insurance on a quantity of tea, a por- 
tion of which had been sold to and paid for by plaintiff. 
The court said: 


Assuming that the plaintiff is right in his construc- 
tion of the facts, the case falls within the familiar 
doctrine that money in the hands of one person, to 
which another is equitably entitled, may be recov- 
ered in a common-law action by the equitable owner 
upon an implied promise arising from the duty of 
the person in possession to account for and pay over 
the same to the person beneficially entitled . . . No 
privity of contract between the parties is required 
except that which results from the circumstances, 
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Mason v. Waite, 17 Mass. 560. The right on the 

one side, and the correlative duty on the other, cre- 
ate the necessary privity, and justify the implication 
of a promise by the defendant to do that which justice 
and equity require. 

Under these last decisions it would seem to be unneces- 
sary to have any explicit admission or declaration of trust 
from the exporters, but it would be sufficient to sustain 
the claim that they accepted the assessments from the 
importers with knowledge that the latter understood and 
intended that the money so paid would be remitted by 
the exporters to the Guild. If, however, such a declara- 
tion should be deemed necessary, it can be found in the 
statement of the Special Committee of the Central Raw 
Silk Association of Japan, as set out in subdivision 2 
above, that it had in the past and would continue to 
remit to the Guild the approximate amount of the assess- 
ments collected upon the raw silk exported to the United 
States. 


From all the foregoing, I conclude that in 1941 the 
Guild had an equitable right to funds in the possession 
and under the control of Asahi Japan, and that such 
right can be supported upon the trust relation or the 
property right relation or the relation of third party 
beneficiary. I further find that this liability on the part 
of Asahi Japan to the Guild constituted a debt within 
the meaning of Section 34 of the Act. Miller v. Robert- 
son, 266 U.S. 243 (1924). 


4. There are other objections on the part of the Chief 
of the Claims Branch, however, that must be overcome 
before this claim can be determined to be allowable. 
The first of these is that the contract was conditional 
upon the consent of the Japanese government. His brief 
points to statements in the minutes of the Guild’s execn- 
tive committee by Mr. Gerli to the effect that the assess- 
ments were to be forwarded regularly “barring govern- 
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mental action with respect to the exportation of funds 
from Japan” and that, if the failure to remit was due 
to governmental restrictions, it must be sympathetically 
dealt with. These were merely statements of the situa- 
tion as it existed, in line with Mr. Gerli’s report upon 
his return from Japan to the effect that he had left it 
to the exporters to work out the details of collecting 
and transmitting the funds in accordance with their local 
customs and regulations. Nowhere is there a statement 
that prohibiton by the Japanese Government of sending 
money out of the country would terminate the liability 
of the exporters. It is scarcely conceivable that the 
agreement was that the exporters should collect the fund 
from the importers and keep it unless their government 
permitted it to be remitted. The statements and actions 
of the Guild and its importer members show that this 
was not the understanding. 


5. Nor can it be said that the alleged debtor per- 
formed the contract by paying the funds collected to the 
exporters’ associations or the Central Raw Silk Associa- 
tion. The exporters undertook to remit the money col- 
lected to the Guild. The details and methods to be used 
were left to the exporters and they chose the means of 
transmission. It should be noted that there were only 
eight exporters in all and that these eight constituted 
the entire membership of both the Yokohama and Kobe 
Silk Exporters Associations. There is no evidence that 
the associations had any corporate entity apart from 
their members; as far as appears, they were merely vol- 
untary associations consisting of, and carrying out the 
policies of, the individual exporters. These associations 
by resolution set up the Special Committee of the Cen- 
tral Raw Silk Association and provided that it should 
have as members three exporters, not three representa- 
tives of the exporters’ associations, as would be the case 
if these associations were separate entities and compo- 
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nent parts of the Central Raw Silk Association. So we 
have the exporters acting through their own associations 
collecting the assessments and turning them over to the 
Central Raw Silk Association or its Special Committee, 
to be disbursed by the committee that the exporters had 
set up and that the exporters through a majority of 
membership controlled. This could not constitute a per- 
formance of the contract or discharge of liabilty on the 
part of the exporters, because the money was still in 
control of the exporters in possession of their agents. 
As a matter of fact, the financial records of the Central 
Raw Silk Association show that the funds here in dis- 
pute were not turned over to it until 1942; whether it 
was before or after the vesting does not appear, but it 
was definitely after the outbreak of war. 


6. It is also contended that, even if an agreement was 
in effect from 1937 to 1939, all parties understood in the 
latter part of 1940 and in 1941 that the Japanese Gov- 
ernment would not permit the sending of money to this 
country and therefore the agreement was terminated by 
mutual consent. On this point the evidence shows that 
as late as March 1941 the Guild was still trying to get the 
assessments from Japan and that on February 25, 1941, 
m response to a cablegram pointing out that the Guild 
might as well be dissolved if remittances could not be 
depended on, the Yokohama and Kobe Raw Silk Export- 
ers Associations sent the following cablegram to the Japa- 
nese importers in New York: 


If Guild were dissolved once, it would be very diffi- 
cult to re-establish it. Difficulties of remittance not 
likely to be perpetuated. We consider it necessary 
to continue the activities of the Guild to the mini- 
mum extent for the sake of raw silk trade, then 
the question of remittance may become lenient. Ask 
your reconsideration. 


This certainly was a holding out of an expectation that 
remittances would be continued. 
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7. A question of law is presented in the argument that 
the action of the Japanese Government in prohibiting the 
export of yen during parts of 1940 and all of 1941 ren- 
dered the contract impossible of performance. In sup- 
port of this, the attorneys for the Chief of the Claims 
Branch cite King Features Syndicate v. Valley Broad- 
casting Co., 133 F. 2d 127; Joring v. Harriss, 292 Fed. 
974; Garcia Sugars Corp. v. N.Y. Coffee and Sugar . 
Exchange, 7 N.Y.S. 2d 252; and Gunze Silk Corp. v. 
Charles Rudolph Corp., 43 N.Y.S. 2d 175. Hach of these 
cases, however, was a suit for damages in which a con- 
tract for delivery of a commodity was rendered impos- 
sible of performance by an act of the sovereign, such 
as reducing the quota of admissible Cuban sugar, ren- 
dering unlawful the holding of cotton for delivery to an 
enemy, forbidding the delivery of silk, and locating a 
radio station so that a news service was so late as to 
be worthless. In such cases, the buyer could not re- 
cover damages for failure to deliver. The principle was 
well stated in the Gunze Silk Corp. case, supra, as fol- 
lows: 


Performance of the present contract, which called 
for the physical delivery of raw silk, was completely 
frustrated by the governmental decree. 

In this claim the situation is quite different. Here the 
silk had been delivered and the assessments collected 
while such acts were lawful, and all that remained was 
the remittance of the money to the claimant. This case, 
therefore, comes squarely within the doctrine of Central 
Hanover Bank v. Siemens and Halske A. G., 15 F. Supp. 
927, affirmed on opinion below in 84 F. 2d 993 (C.C.A. 
2d, 1936), in which Judge Patterson said: 


Over and above these matters, however, is the fact 
that the bondholders paid their money down and the 
defendants had the full benefit of it. The contract 
was wholly executed on the bondholders’ part. Even 
if the defendants’ further performance of their prom- 
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ise to pay were impossible in the eye of the law, 
the defendants would still be liable to repay what 
they had borrowed. “Money previously paid, for 
which no return has been received, should be recov- 
erable.” Williston on Contracts, 1972. From every 
point of view, therefore, there is no substance in the 
argument that the defendants have been discharged 
by impossibility under the laws of Germany. 


if the currency control regulations of Japan could 
destroy a debt, then the outbreak of war would cer- 
tainly destroy all debts between citizens of the countries 
hostile to each other; but this would be contrary to Sec- 
tion 34 of the Act, which provides for the payment of 
such debts, and to decisions of the Supreme Court of 
the United States. 


Debts due from a citizen to the enemy may, by the 
rigorous application of the rights of war, be con- 
fiseated; but it is a right which is seldom or never 
exercised, and the rule is universally acknowledged 
that debts not so confiscated are not annulled, but 
the right to enforce payment revives when the war 
terminates and peace is restored. 

Hanger v. Abbott, 73 U.S. 532. 
Thus, where a contract has been performed before 
the advent of war and nothing remains but the pay- 
ment of money, the right to collect is not destroyed, 
but only the remedy suspended until the termination 
of the war. 

Sutherland v. Mayer, 271 U.S. 272. 


As pointed out by Mr. Gerli, the money representing 
the assessment fund originated in this country because 
the importer created the credit here in the first instance 
and sent a letter of credit to the exporter in Japan be- 
fore a particular consignment of silk was shipped, so 
that all the exporter was required to do was in effect 
to transfer the American credit representing the assess- 
ment to the Guild, which was not a transaction requir- 
ing 'the export of yen. Why some simple method of do- 
ing this was not worked out does not appear, but it is 
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apparent that the method chosen by the exporters placed 
them in a position where they were forced to get gov- 
ernment permission to transmit the funds. 


In view of the foregoing considerations, I am forced 
to conclude that the liability of the alleged debtor was 
not relieved by the Japanese currency controls nor by 
the outbreak of war, and therefore that the debt from 
Asahi Japan to the Guild was due and owing at the time 
of vesting within the meaning of Section 34 of the Act. 


8. The Chief of the Claims Branch interposes the spe- 
cial defense that the contract was void as in violation of 
the Statute of Frauds in that it was not to be performed 
within one year. The statute is not applicable because 
of the conclusions reached in subdivisions 2 and 3 above, 
that each collection and payment of an assessment was 
a separate contract between exporter and importer which 
could have been performed within a month and that 
the funds collected became a trust for the benefit of the 
Guild. The Statute of Frauds does not apply to the 
creation of a trust in personalty. Devries’ Estate v. 
Hawkins, 70 Neb. 656, 97 N.W. 792. 


In any event, the statute does not apply to these trans- 
actions because they were fully performed on the part of 
the promisees. Restatement of Contracts, Section 198, 
states the rule as follows: 


Where any of the promises in a bilateral contract 
cannot be fully performed within a year from the 
time of the formation of the contract, all promises 
in the contract are within Class V of Sec. 178, un- 
less and until one party to such a contract com- 
pletely performs what he has promised. When there 
has been such complete performance, none of the 
promises in the contract is within Class V. 


Tlustrations: 
9. A promise to pay B $5000 in one month, in re- 
turn for which B promises orally to render a stated 
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performance during the whole of the ensuing two 
years. A pays the $5000 as agreed. B then refuses 
further performance. The contract is withdrawn 
from the operation of the Statute. 

9. It is also contended that claimant cannot recover 
because it did not suffer damages and is not entitled to 
specific performance. This objection would be serious if 
this claim were based on the breach of an executory con- 
tract. But in view of the position I have taken in sub- 
divisions 2 and 3 above, it is clear from the authorities 
there cited that claimant is entitled to recover the amount 
of the assessments collected in an action of assumpsit 
for money had and received to its use. This involves 
not a specific performance of a contract, but merely the 
recovery of money equitably owned by claimant. 


It should be noted that any money recovered by the 
Guild is not in the nature of a profit to be divided among 
its members, as would be the case if it were a private 
business corporation. As a non-profit membership cor- 
poration, the law of New York provides that its income 
is not a profit for its members, but must be used for 
the purposes for which the corporation was organized, 
namely the promotion of trade in silk. Attinson v. Consum- 
er Farmer Milk Cooperative, Inc., et al., 94 N.Y.S. 2d 891. 
No one can read the minutes of claimant received in evi- 
dence without being impressed by the high quality of the 
activities of the Guild in promoting silk by establishing 
standards, holding silk parades, interesting manufac- 
turers, buyers, salespeople, and the general public in 
suk through fibre-identification demonstrations and other 
programs, and it appears that this work was very effec- 
tive in retaining the position of silk as an important 
material in dresses, hosiery, and other apparel. The 
inference is that any recovery here will be used for the 
same purpose, and the officers of the Guild testified to 
that effect. 
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10. The final contention of the Claims Branch is that 
claimant was merely the agent of the Central Raw Silk 


' Association of Japan, and hence the latter could termi- 


nate its arrangement at will. While some of the state- 


-ments of the Japanese might justify such an inference, 
the contention is rebutted by the actions of the Guild 
' in insisting on its rights against the Japanese exporters 
' and their association. Such statements and some of the 
' other peculiar circumstances in this case can be under- 


stood only by bearing in mind that each of the Japanese 
exporting companies had a branch office or a subsidiary 


' corporation in New York engaged in importing silk; that 


a representative of each branch and subsidary was a 


' member of the Guild; and that communications from 
' the Japanese and their associations to the Guild were 


usually sent through one of the Japanese firms, or the 


| Japanese importers as a group. Because of this the 
' instructions sent to the Japanese representatives in New 


York by their superiors in Japan might be mistaken for 


' orders to the Guild. From the entire record, however, 
' I believe it is clear that the claimant was at all material 
- times an independent corporation serving the silk indus- 


try in the United States. 


11. There seems to be no dispute about the amount of 
the assessments collected by the alleged debtor from the 
importers in this country. During the period in dispute— 
May 1940 to July 1941—Asahi Japan collected $71,585.26 
and should be credited with remitting $6,258.27. This 
leaves a balance of $65,326.99, from which should be 
deducted 2.2% for expenses, as was done in 1938 and 
1939, or $1,437.19, leaving the amount due claimant $63,- 
889.80. To this should be added interest at six per cent 
per annum from August 31, 1941 to the date of vesting, 
October 31, 1942, or $4,472.28, making a total of $68,- 
362.08. New York General Business Law, Sec. 370. No 
interest can be allowed for the period after vesting. De- 


508 


cision of the Director in the Matter of Dorothy Krets 
Lehman, Claim No. 3848. 


Pursuant to the provisions of the Trading with the 
Enemy Act, as amended, Executive Order 9788, and upon 
the record in this proceeding, I now determine: 


1. That International Silk Guild, Inc., a corporation 
organized under the laws of New York, is an eligible debt 
claimant under section 34(a) of the Act. 


2. That claimant has not been convicted of violation 
of the Trading with the Enemy Act, as amended, or of 
any of the other statutes named in section 34(a) of 
the Act. 


3. That property of Asahi Silk Company, Ltd., a Jap- 
anese Corporation, was vested by the Alien Property 
Custodian, and out of the proceeds thereof $91,000 is 
available for payment of this claim. 


4, That pursuant to an agreement between claimant, 
the silk importers in New York, and the silk exporters in 
Japan, Asahi Silk Company of Japan collected from said 
importers $65,326.99 upon its promise to remit said 
amount, less a charge for expenses, to claimant, but 
this it failed to do. 


_ 5. That by reason of the foregoing, there was due and 
owing at the time of vesting, from Asahi Silk Company, 
Ltd., of Japan, to claimant, a total of $68,362.08, includ- 
ing interest. 

6. That said debt did not arise from any action or 
transaction prohibited by or pursuant to the Act. 


7. That the provisions of Section 20 of the Act relat- 
ing ‘to attorney fees have not yet been complied with. 

ACCORDINGLY, it is my decision that Debt Claim 
No. 166 is hereby allowed in the sum of $68,362.08. This 
decision is subject to further proceedings, after it has 


aa 
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| become final, under Section 20 of the Act relative to 
. approval of the fees of attorneys and agents for services 
' in connection with the allowance of this claim. 


Michael F. Kresky 
‘Chief Hearing Examiner for Debt Claims 


Dated at Washington, D. (C. 
July 25, 1950 


UNITED STATES OF AMERICA 
DEPARTMENT OF JUSTICE 


OFFICE OF ALIEN PROPERTY 
WASHINGTON, D.C. 


Decision of Paul V. Myron 
Deputy Director, Office of Alien Property 
Debt ‘Claim No. 166 
Docket No. 49 34DC S1 


In the Matter of: 


INTERNATIONAL SILK GUILD, INC. 
Asahi Silk Company, Ltd., Alleged Debtor 
This matter comes before me on appeal by the Chief 


' of the Claims Branch from the decision of Michael F. 
_ Kresky, Chief Hearing Examiner for Debt Claims, dated 


July 25, 1950, allowing this claim. Briefs were sub- 


. mitted by the claimants and the Claims Branch and oral 


argument was heard by me on May 7, 1951. 
The claimant, International Silk Guild, Inc. a non- 


| profit membership corporation organized in August 1933 
. under the laws of New York, seeks payment under the 


provisions of section 34 of the Trading with the Enemy 
Act, as amended (50 U.S.C. App. § 34), out of the vested 


assets of Asahi Silk Company, Ltd. a Japanese corpo- 
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ration, of a debt alleged to have been owing to the claim- 
ant by the Japanese corporation at the time of the vest- 
ing of Asahi’s property in the Alien Property Custodian 
on October 31, 1942. 


The claimant alleges that a contract had been entered 
into in 1936 between the New York importers of sulk from 
Japan, the Japanese exporters of silk, and the Inter- 
national Silk Guild, Inc. (or, in the alternative, the im- 
porters and exporters alone with the Guild as third-party 
beneficiary), whereby the importers agreed to pay a self- 
imposed assessment on each bale of silk imported, the 
exporters agreed to collect such assessment and forward 
it to the Guild in dollars, less a small deduction for col- 
lection expenses, and the Guild agreed to use such funds 
for the promotion of silk in the United States; that pur- 
suant to this agreement the Japanese exporters as a whole 
collected $667,723.28 between May 1940 and July 1941, 
but remitted only $58,375 of this amount to the Guild; 
that during said period Asahi Silk Company, Ltd. in 
particular collected $71,585.26 against which it was en- 
titled to a credit of $6,258.27 as its proportionate share 
of the aforementioned remittance of $58,375; and that 
there was thus left in August 1941 a balance of $65,326.99 
owed by Asahi to the Guild. The Claims Branch opposed 
allowance of the claim on the principal ground that Asahi 
had never become indebted to the Guild as contended. 


The Claim proceeded to hearing at which extensive oral 
and documentary evidence was introduced. It was stipnu- 
lated prior to the hearing that the Guild is a corporation 
whose valid debt claims may be allowed under the pro- 
visions of section 34 of the Act and that the vested assets 
of the alleged debtor, Asahi Japan, are more than ade- 
quate to pay the claim therefrom, if the validity of the 
claim could be established. 


In his decision the Hearing Examiner upheld the con- 
tention of the Claims Branch that the alleged debt on 











511 


_which the Guild’s claim was based could not have arisen 
‘out of any “enforceable executory contract”, because the 
'evidence failed to establish the existence of any such 
‘contract. He further found that the Guild could not pre- 
vail as a party to any type of contract whatever. He 
| did find, however, that the claim could and should be sus- 
_ tained on equitable principles of trust law, combined with 
'@ finding which he made of a series of unilateral con- 
‘tracts between the alleged debtor, Asahi Japan (as 
| promisor), and the New York importers of silk from that 
‘company (as promisees). The Examiner’s reasoning may 
be summarized as follows: 


“To state the matter in fundamental terms of offer and 
i acceptance,” the Examiner stated (Dn. 11),— 


* * * T find that the arrangement between the parties 

constituted an agreement, rather than an enforceable 
executory contract; that each time an exporter, in this 
case Asahi Japan, added to or included in the pur- 
chase price of silk the assessment for the propaganda 
fund, it made an offer to the importer of a promise 
for an act, a promise to remit the assessment to the 
Guild in consideration of the act of paying it; and 
that when the importer paid the assessment he there- 
by accepted such offer, thus concluding a valid con- 
tract between exporter and importer. 


‘The Guild, as the mutually intended recipient of the as- 
‘sessment funds thus paid by the importers to the ex- 
porters (in this case Asahi Japan), the Examiner further 
reasoned, was entitled to recover from Asahi Japan all 
‘such funds as had not been already remitted to it by 
| Asahi; that such recovery would be justified either under 
the “third-party beneficiary” principle of contract law, or 
‘under the related principle of trust law whereby, as the 
Examiner put it, — 

| * * © where one person delivers money to another 


with the understanding that the receiver is to pay 
the money to a third person, the third person be- 
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comes equitably entitled to such money and may re- 
cover it in an action of assumpsit for money had and 
received against the receiver, who is considered a 
trustee for the third party. 


Accordingly, the Examiner concluded (Dn. 16), — 


* * * in 1941 the Guild had an equitable right to 
funds in the possession and under the control of 
Asahi Japan, and * * * such right can be supported 
upon the trust relation or the property right rela- 
tion or the relation of third party beneficiary. 

The legal principles which the Hearing Examiner thus 
invokes are basically sound. If the facts of record war- 
ranted their application in this case, I would not hesitate 
to affirm his ruling. But I cannot find any factual basis 
for the application of these principles of law here. The 
difficulty with the Examiner’s conclusion is that his find- 
ing of a series of unilateral contracts between Asahi 
Japan, as exporter, and the New York importers to 
whom it sold raw silk, pursuant to which Asahi made a 
continuing offer or promise to remit to the Guild assess- 
ments collected from the importers, is simply not sup- 
ported by the evidence. 


There is no evidence whatever in this record that 
Asahi Japan or any other exporting company ever made 
any offer or promise of the sort found by the Examiner, 
or indeed of any sort, to any silk importer in New York 
or elsewhere or, for that matter, to any person or organi- 
zation. Nor is there any evidence in the record that 
Asahi Japan or any other exporting company in Japan 
ever remitted assessment funds, or funds of any kind, 
to the Guild. What the record does show is this: 


- International Silk Guild, Inc., was organized under the 
laws of New York in 1933 to foster trade and commerce 
in silk and silk products and to promote the use of silk 
in industry and by the public. Its members were Ameri- 
can importers of silk and a Japanese group, consisting 
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_ of the New York branches and affiliates of various Japa- 
_ nese silk exporters. The Japanese group were the prin- 
cipal importers. 


. In Japan the silk industry was organized under the 
_ jurisdiction of the Central Raw Silk Association of Japan 
' (hereinafter referred to as the “CRSA”), which repre- 
sented all elements in the industry, including the growers, 
_ reelers, and exporters (Cl. Br. Ex. 1, p. 24). The CRSA, 
a government-decreed trade association, was established 
. by Japanese law in 1931 for the purpose, among others, 
. of regulating and bringing under government control and 
, supervision the silk industry of Japan (Cl. Br. Ex. 5). 
_ Among its members, throughout the period here in ques- 
tion, were the Raw Silk Exporters Associations of Yoko- 
hama and Kobe. 


. The alleged debtor in this case, Asahi Japan, was a 

| Japanese corporation located in Kobe, Japan, and en- 

| gaged principally in the exportation of raw silk. It con- 
trolled the Asahi Corporation of New York (hereinafter 

| referred to as “Asahi New York” to distinguish it from 
the parent corporation) by reason of its ownership of 

| approximately 86% of Asahi New York’s outstanding 

_ eapital stock. Asahi New York’s business was importing 
and dealing in raw silk. All its raw silk imports were 
purchased from its parent company, Asahi Japan (Cl. 
Br. Ex. 35). 


. In December 1933, four months after the formation of 

the claimant Guild in New York, the CRSA of Japan 
' voted to establish a three-year overseas publicity cam- 
_ paign for the purpose of promoting the export of raw 
. silk, the program to become effective in April 1934. The 
-eost of this publicity, estimated at approximately ¥ 1,- 
. 000,000 per annum, was to be borne by all segments of 
the Japanese silk industry, including sericulturists, egg 
' gard manufacturers, reelers, and exporters. The CRSA 
| decided that the Guild should be its “silk promotion 
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agency” in the United States. Under the plan, the CRSA 
would remit funds to the Guild “within the limit of yearly 
budget decided by the general meeting of CRSA.” It was 
also decided to remit funds to the International Silk Com- 
mittee of France for the purpose of promoting silk in 
that country (Cl. Br. Ex. 8, p. 1). 


“Accordingly, in April 1934, the Guild was advised that 
the CRSA had appropriated ¥ 800,000, or approximately 
$240,000, to be forwarded to the Guild for silk promo- 
tional activities ('Cl. Br. Ex. 1, pp. 24-25). Actually, the 
yen equivalent of $205,000 was remitted to the Guild by 
the CRSA during 1934, $300,000 during 1935, and $200,- 
000 during 1936 ('Cl. Ex. H). These contributions by the 
CRSA constituted the sole source of the Guild’s income 
during those years, apart from nominal dues collected 
from its members (Tr. 98). It is conceded by the Guild 
that these remittances were entirely voluntary contribu- 
tions by the Japanese (Tr. 97, 101). 


In 1935 Paolino Gerli, vice president of E. Geri & Co., 
the leading American importer of silk, and president of 
the Silk Guild at that time and since, was advised that 
collection of funds from the elements of the silk industry 
in Japan other than exporters was (difficult) and that 
the promotion program would not be continued beyond 
1936. Mr. Gerli then conceived the plan of having the 
Japanese exporters levy a fixed charge on each bale of 
silk exported, to be added to the invoice price, and to be 
periodically remitted to the Silk Guild. He discussed this 
with the importers, who agreed to it. 


On a trip to Japan in March and April 1936, Mr. Gerli 
discussed this plan with the exporters. At the hearing 
of this claim in 1949 Mr. Gerli testified that when he was 
in Japan it “was agreed then that the plan should be 
‘put into effect,” although the details as to the manner 
of collecting and remitting the assessments were left to the 
exporters. He testified further that while on board ship 
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on his way back to the United States he received a cable- 
gram from Takeo Ito, President of the ‘Yokohama Raw 
Silk Exporters Association, advising him that the plan 
was accepted.’ He testified further that on his return to 
New York he reported to the Silk Guild’s Executive Com- 
mittee that “the plan had been accepted and that it would 
be put into effect as soon as the exporters over there 
were able to formulate the means whereby they could 


make the remittance.” He further testified that some time 


thereafter “the New York Japanese * * * confirmed their 
parents’ acceptance.” 


This testimony is contrary to the contemporaneous ac- 
count of his trip given by Mr. Gerli to the Executive 
Committee on May 6, 1936, as shown by the following 
excerpts from its minutes (Cl. Br. Ex. 16, Minutes of 
May 6, 1936; emphasis supplied) 


The President [Gerli] then reviewed his trip to 
Japan. * * * [p. 2] 

His first contact * * * had been with the members 
of the Yokohama Raw Silk Exporters Association 
At a meeting of this Association * * * he had * * * 
proposed that the Guild be financed in the future by 
a levy of a definite amount per bale of silk exported 
to the United States from Japan, explaining that 
such an assessment would be in the nature of a self- 
imposed tax and would constitute a ee: proper 
charge on the American market. * * ° [p. 3] 


He said that he had left Japan with a definite 
impression that favorable action would be taken re- 
garding the proposed levy per bale plan * * ® [p. 4] 

The President stated that he knew the leaders of 


the industry in Japan were giving the plam he had 
discussed with them careful consideration * *° °. 





1The cable was not put in evidence. 


Pe 
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Mr. Wakimoto [a Japanese importer and member 
of the Guild’s Executive Committee] said that ° * ° 
while the representatives of the Japanese importing 
houses in New York favored the plan * * *, any de- 
cision with regard to the financing plan proposed 
would have to be made by the head offices of their 
respective companies tn Japan. [p. 5] 

s e e co 

* * * The President said further, * * ° that he 
regarded a decision wpom the recommendations he 
had made with as little delay as possible as of great 
importance * * *. [p. 7] 

I do not find it necessary to resolve this conflict be- 
tween the contemporaneous record and Mr. Gerli’s recol- 
lection thirteen years later, since the issue is not whether 
the Japanese agreed to some general plan, but whether 
they made a commitment to remit to the Silk Guild peri- 
odically the sums collected as sums contractually owed 
to the Silk Guild. From the contemporaneous account it 
is clear that no such commitment was made. Even Mr. 
Gerli’s subsequent testimony does not assert that the 
Japanese understood that to be the agreement. 


That they did not is shown by the action they took to 
put “the plan” into effect. 


‘On May 14, 1936, at a general meeting of the Raw Silk 
Exporters Associations of Yokohama and Kobe (member 
associations of the CRSA), a resolution was adopted, 
the pertinent provisions of which were as follows: that 
“each and every exporter shall be assessed on his raw 
silk exported at the rate of ¥5 per bale on and after 
January 1, 1937 for the purpose of raw silk promotion”; 
that the “present system of allocating contributions to 
various members of C©.R/S.A. shall be discontinued as 
soon as this new system becomes effective”; that “the 
method of collecting this levy shall be left to the Raw 
Silk Exporters Associations of Yokohama and of Kobe 
with the cooperation of the Customs Authority in each 


+ 
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port”; that “a special committee on publicity shall be 
organized withm the Central Raw Silk ‘Association of 
Japan and all responsibility for the planning of this pub- 
licity and determining how the moneys shall be spent 
shall be left with this committee” (emphasis supplied) ; 
and that “the method of collecting funds may be altered 
or abolished by resolutions passed by the aforesaid two 
raw silk exporters’ associations but only by giving six 
(6) months notice in advance of such contemplated ac- 
tion” (Cl. Br. Ex. 8, pp. 3-4; Cl. Br. Ex. 9, Appendix A, 
Part 1). 


A formal report in respect of the foregoing resolution 
was submitted to the CRSA, which approved the pro- 
posal of the Exporters Associations at a special meeting 
held on June 22, 1936, and adopted a “regulation”, in 
three “articles”, incorporating the substance of the reso- 
lution ('Cl. Br. Ex. 8, p. 3; Cl. Br. Ex. 9, Appendix A, 
Part 2; Cl. Br. Ex. 10, p. 8; Cl. Br. Ex. 17, p. 12). In 
August 1936, this action of the CRSA was approved by 
the Japanese Ministry of Agriculture and Forestry 
(tbid.), as required by the law establishing the CRSA 
(Cl. Br. Ex. 5, pp. 5,7). 


On June 22, 1936, the day on which the CRSA ap- 
_ proved the Exporters Associations’ resolution referred to 
immediately hereinabove, Count Matsudaira, President of 
. the CRSA, sent the following cablegram to Taknichi 
_ Wakimoto, a Japanese importer in New York and mem- 
ber of the Guild’s Executive Committee (Cl. Br. Ex. 16, 
Minutes of 6-29-36, p. 4): 


At the special general meeting held today a was 
decided to collect 5 yen per bale on raw silk exported 
from January 1937 and on to be appropriated for raw 
silk promotion, particulars by mail. Inform above 
maeesse to International Silk Guild. (Emphasis sup- 
plied) 


This cablegram was delivered by Wakimoto to Gerli, who 
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read it to the Guild’s Executive Committee at its meeting 
on June 29, 1936 (tid.). 


At a meeting of the Guild’s Executive Committee on 
November 23, 1936, Gerli advised the other members of 
the Committee that (Cl. Br. Ex. 16, Minutes of 11-23-36, 
p. 5)— 

** * no official communication had yet been received 
from the Central Raw Silk Association regarding the 

| details of the assessment plan and that it was im- 

portant that the Guild be informed officially of the 
provisions of this plan as finally determined so that 
it could proceed with the formulation of its program. 


It was agreed by the ‘Committee that Wakimoto should 
send a cablegram to the CRSA requesting a detailed ex- 
planation of “the plan as finally approved” at the earliest 
possible date (2bzd.). 


The CRSA, at its special meeting of June 22, 1936, 
adopted a supplementary budget for its fiscal year 1936 
(April 1936-March 1937) (Cl. Br. Ex. 10, pp. 49). From 
an anticipated “income for publicity expenses” of ¥510,- 
000 during the months of January, February and March, 
1937 (based on anticipated exports of 102,000 bales, at ¥5 
per bale), remittances in the sum of ¥ 505,000 were allo- 
eated to the Guild (2d., pp. 4,6). A footnote to the 
budgetary data explains (7zd., p. 8): 


* * * on 20 March (1936), Mr. Paolino Gerli, presi- 
dent of the International Silk Guild, arrived in Japan 
and requested additional remittance for publicity ex- 
penses. The Yokohama and Kobe Sik Exporters 
Associations, after careful deliberation, decided to 
levy an assessment of fwe yen per export bale, be- 
gimming m January 1937. It was decided that these 
associations alone would furnish the sum of approzi- 
mately 2,500,000 yen annually to defray the pub- 


expenses. A formal report to this effect was ~ 


ticity 
submitted to the Central Raw Silk Association of 
Japan. This association called the 7th Special Gen- 
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eral Meeting in June of the same year and decided 

to assess 510,000 yen on 102,000 bales expected to 

be exported during the three month period from Jan- 

uary through March 1937 and to gnate 505,000 

yen (the other 5,000 yen as collection commission) 

in the revised supplementary budget as remittance 

to the International Silk Guild. (Emphasis supplied) 

On January 15, 1937, Wakimoto advised the Guild by 

letter that it could “expect from the Central Raw Silk 

Association of Japan an approximate remittance of 

¥ 505,000 up to the end of April 1937” (see CL Br. Ex. 
30). 


On December 17, 1936, the CRSA adopted its budget 
for its fixcal year 1937 (April 1937-March 1938) ('Cl. Br. 
Ex. 10, pp. 9-13). Receipts from “assessments for pub- 
licity expenses” were estimated at ¥ 2,250,000 (¥5-per- 
bale on anticipated exports of 450,000 bales) (e., p. 9). 
Of this amount, ¥ 2,000,000 was allocated for remittance 
to the Guild; ¥ 50,000 for remittance to the International 
Raw Silk Committee (a French organization); and other 
amounts to defray various listed “expenses” (zd., p. 11). 


On January 23, 1937, the CRSA cabled Wakimoto in 
New ‘York (Cl. Br. Ex. 30): 


It is decided that during our fiscal year 1937 we 
expect to remit to the International Silk Guild, Ine. 
approximate total amount of ¥2,000,000 dividing 
(sic) into approximate equal monthly allotments, par- 
ticulars will be sent by mail. (Emphasis supplied) 


On the same day, Wakimoto relayed this cablegram to 
the Guild (ibid.). 


It turned out that the number of bales exported during 
the CRSA’s fiscal year 1937 exceeded the 450,000 esti- 
mate, supra; consequently, the CRSA’s receipts from fhe 
export assessments exceeded the ¥2,250,000 estimate, to- 
taling ¥ 2,339,105 (Cl Br. Ex. 10, p. 45). Despite this 
fact, however, the amount remitted to the Guild was con- 
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siderably less than the ¥ 2,000,000 allocated to that organ- 
ization by the 'CRSA’s budget, the total remittances com- 
ing to only ¥1,832,600 (2zd., p. 47). ‘Contrariwise, the 
amount actually remitted to the International Raw Silk 
Committee of France exceeded the budget estimate of 
¥ 50,000 allocated to that organization (ibid.). 


On December 21, 1937, the CRSA adopted its budget 
for its fiscal year 1938 (April 1938-March 1939) (Cl. Br. 
Ex. 10, pp. 13-18). Anticipated receipts from the ¥5-per 
bale assessment program, based on expected exports of 
410,000 bales, were estimated at ¥ 2,050,000 (id. p. 13). 
Of this amount, ¥1,500,000 was allocated for remittance 
to the Guild; ¥80,000 for remittance to the International 
Raw Silk Committee of France; and ¥ 300,000 for the de- 
frayment of expenses incident to participation in the New 
York and San Francisco World’s Fairs (id., pp. 15, 16, 
17). 

Three days later, on December 24, 1937, Count Matsu- 
daira, President of the 'CRSA, wrote Gerli a letter 


reasing in part as follows (Cl. Br. Ex. 32; see also Cl. 
Br. Ex. 1, p. 90): 


Ud 


The Tenth Annual Meeting of this Association was 
held on Dec. 21st and 22nd when there was a thor- 
ough discussion on the budget for the Silk Campaign 
of 1938, that is, from April 1938 to March 1939. 
The general opinion was that under the present cir- 
cumstances, we would have to consider a decrease in 
the raw silk export for this fiscal year to about 410,- 
000 bales (about 10% less than this year) giving an 
income of about ¥ 2,050,000. On the other hand, we 
will need ¥300,000 in 1938 (¥ 200,000 in 1939) for 
the two Fairs to be held in New York and San Fran- 
cisco. Also taking into consideration the appropria- 
twon for Europe of about ¥ 80,000 and other minimum 
expenses of this Association, "it was decided that the 
amount to be sent to your Guild will be approxi- 
mately ¥ 1,500,000. 
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Kindly bear these figures m mind and arrange 
your plans within this limit. (Emphasis supplied) 

It is clear from this letter and from the action taken 

on the budgets of the CRSA that the Japanese regarded 

“the plan” as one whereby the money collected from the 

assessment on silk exported to the United Sttaes was a 

promotional fund to be used as the Japanese should de- 

cide, and not one whereby the money was owed to the 
Silk Guild as it was collected. 


The latter view, pressed by claimant in these proceed- 
ings, was consistently urged by Mr. Gerli at all times. 
In October 1937, he objected to a delay in remittance. 
On January 25, 1938, after receiving Count Matsudaira’s 
letter, he replied that according to “the feelings of our 
people in New York,” the assessment moneys— 


* * * must be remitted to New York and must be 
dispensed here according to decisions taken by us 
in New York and not under decisions taken without 
our knowledge and without consultation with us by 
the Central Raw Silk Association of Japan. 

It is well that we should have a very clear under- 
standing on this point which is very vital to the con- 
aoa srs of the work of the International Silk 


* * * * 


* * * We do not see the necessity of a budget in 
advance when all you have to do is to remit for 
instance the early part of February what is the dol- 
lar equivalent of Five Yen per bale on the January 
shipments to America. If the shipments are large 
in any one month, or small, your remittance will be 
correspondingly larger or smaller. 

I would very much appreciate a final and definite 
confirmation of this procedure. 

The question of your participation in the New 
York and San Francisco Fairs we feel is a matter 
that concerns you and must not be the basis of any 
deduction from our funds. If you want our advice 
we will tell you that we think you are wasting money. 
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We ourselves do not anticipate doing anything at the 
fairs * * *. (Emphasis in original) 
On March 29, 1938, Count Matsudaira replied in perti- 
net part as follows: 
e eB * * 

With reference to your favor dated January 25, 
1938 containing your view on the effect of reduction 
in the amount of promotional fund had our careful 
attention. * * * The estimated reduced income and 
also appropriation for participating in the World’s 
Fair at San Francisco and New York was unavoid- 


able * * °. 
* * ° 8 


We exceedingly regret that we have take a step 
to participate in the Fairs without having previously 
consulted with you but as explained, the circumstance 
in which we were shrouded compelled us to make a 
quick commitment. It is hoped that you would be so 
good as to ignore whatever formality is lacking on 
our part in the premise * * *°. 

It will be noted that the above-quoted reply of Matsu- 
daira not only contained no “final and definite confirma- 
tion” of Gerli’s understanding of the nature of the assess- 
ment funds, as Gerli had requested; it contained nothing 
even remotely construable as acquiescence in Gerli’s con- 
ception of the assessment program. Nor was there any 
concession that the CRSA had acted in any way illegally 
or improperly in allocating part of the assessment mon- 
eys to the defrayment of expenses connected with the 
CRSA’s partiicpation in the World’s Fairs. Matsudaira 
did apologize to the Guild, it is true, for not having 
consulted it as to the wisdom or desirability of partici- 
pating in the Fairs. But that is obviously a far different 
thing from apologizing for misusing Guild funds. In fact, 
in its next budget, adopted Jasuary 19, 1939, the CRSA 
again allocated funds for participation in the Fairs (Cl. 
Br. Ex. 10, p. 22). 


' During 1938 it was made clear that the Japanese did 
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not regard the CRSA as merely a collecting agency for 
the Silk Guild. During that year there were no monthly 
remittances, but only two lump sum remittances, of 
amounts less than the total collected. At meetings of the 
Executive Committee of the Silk Guild, on April 29, 1938, 
May 13, 1938, and October 6, 1938, the problem arising 
from cessation of remittances was reviewed. Representa- 
tives of the Japanese made it clear that they regarded 
the assessments as levies which had to be paid as a 
matter of law, and that disposition of the funds was for 
determination by the CRSA. 


At the meeting of November 29, 1938, Mr. Gerli made 
explicit to its members the difference in view between 
the Silk Guild and the Japanese as to the nature of the 
assessment fund. Mr. Gerli suggested that it would be 
desirable for the Special Committee of the CRSA .to 
adopt a resolution that it would “as a matter of policy 
and method,” forward to the Silk Guild “regularly in 
dollars monthly the amount of the assessments collected 
in Japan upon the raw silk exported to the United States 
during each preceding month” except in the event of 
general Japanese foreign exchange restrictions which 
would make such remittances impossible. On August 18, 
1939, the Special Committee adopted a resolution that 
“insofar as it lies within its power, it is its intention 
to continue to” remit to the Silk Guild “the approximate 
amount” of the assessments collected upon the raw silk 
exported to the United States. 


In January 1939, the CRSA adopted its budget for 
1939; in January 1940, it adopted its budget for 1940. 
In each case it allocated to the Silk Guild less than its 
estimated collections and in each case it allocated funds 
for expenses in connection with the World Fairs. 


During this period the Silk Guild furnished copies of 
its financial statements to the Japanese. In 1939 it sought 
and obtained approval from CRSA’s president of the 
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expenditure of funds for the proposed purchase of a “Silk 
House” in New York. 


With the exception of a single remittance in November 
1940, remittances to the Silk Guild stopped in May 1940, 
because of governmental restrictions. This claim is for 
the amount collected by one of the exporters for the 
period after May 1940. 


I feel that this somewhat detailed review of the evi- 
dential facts is particularly necessary in view of the 
diametrically differing conclusions which the parties here- 
to draw from the same record evidence. 


The record is barren of any evidence that any of the 
exporting companies, including Asahi Japan, ever prom- 
ised any importer that the proceeds of these passed-on- 
charges—i.e., the funds transmitted by the importers to 
the exporting companies in payment of these special 
charges—would be remitted by them to the Guild. Not 
even Gerli testified to any such promise. Nor was any 
“understanding” to this effect ever entertained by any 
one. As the Chief of the Claims Branch pointedly ob- 
serves, “Asahi Japan never remitted a single yen to 
claimant, and during the entire period in question, 1936- 
1941, inclusive, claimant never asserted or indicated that 
it understood or believed that Asahi Japan was under 
any obligation to do so.” 


The sole obligation of the exporting companies, includ- 
ing Asahi Japan, even under the Guild’s theory of the 
mamer of operation of the assessment program, was to 
transmit the assessment funds, after collecting them from 
the importers, to the Exporters Associations of Yokohama 
and Kobe for transmission to the CRSA. This, the evi- 
dence shows, they did, from the beginning of the pro- 
gram to the end. Consequently, even under the Guild’s 
theory of the case (i.e., that the CRSA was obligated to 
Temit to the Guild the funds thus coming into its hands), 
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the exporting companies, including Asahi Japan, fully 
performed their part of the multilateral undertaking. If 
the Guild’s claim were sustained, therefore, the indisput- 
able net effect of the decision would be to compel Asahi 
Japan to pay the funds it received from its importers 
twice—once to the Exporters Associations for remittance 
to the CRSA (which it has done), and again to the Guild. 
Thus to impose liability on Asahi Japan for an alleged 
breach of a contractual obligation by the CRSA (in fail- 
ing to remit the funds claimed to the Guild) would be 
to ignore elementary principles of contract law. 


Furthermore, even if the exporting companies, the two 
Exporters Associations, and the CRSA were to be con- 
sidered, for the purposes of this case, as jointly consti- 
tuting a single legal entity,? so that the failure of the 
CRSA to remit to the Guild the funds it claims could 
be deemed in law the failure of the exporting companies 
(here Asahi Japan), the claim still could not be sustained. 
This is because there never was any true meeting of 
minds between the parties in the United States (the 
Guild and its members, consisting of the principal New 
York silk importers) and the parties in Japan (the ex- 
porting companies, the Exporters Associations, and the 
CRSA—all jointly treated as the “exporters”) as to who 
owned and controlled the funds arising in Japan under 
the assessment program. This fundamental mismeeting of 
minds on this vital feature of the program would in itself 
be fatal to the alleged contractual basis for the debt on 
which this proceeding is based, quite apart from the con- 
siderations already discussed. 





2 This, it is clear, is how claimant would prefer to treat the 
different Japanese organizations involved. There is, however, no 
warrant in the record for so doing. Gerli and the other members 
of the Guild were well aware, during the operative life of the 
assessment program, of the distinction among those organizations, 
and the different functions performed by them. 








526 


It may be conceded that the Guild’s President, Gerli, 
and its Vice-President, Jenkins, understoood, at least in 
the initial stages of the operation of the assessment pro- 
gram, that the funds arising in Japan belonged to the 
Guild as the intended recipient of assessments voluntarily 
incurred by the importers, and were collected by the ex- 
porters merely as a convenient transmission device. In- 
deed, that such was their understanding of the theory of 
the program (at least in its early phases) is quite clear 
from the record. But it takes two parties to make an 
agreement, and the evidence is overwhelming that Gerli’s 
and Jenkins’ conception of the theory and mode of opera- 
tion of the assessment program was never shared by the 
exporters. It is entirely clear to me from the record 
in this case that the exporters—here including in that 
category for the purpose of argument, as suggested, the 
CRSA, the Exporters Associations, and the exporting 
companies themselves—never reached any agreement or 
anderstanding with the Guild, or any members. thereof, 
or the importers generally, that the assessment funds 
which accumulated in Japan were Guild funds, or that the 
exporters’ function was to be merely that of a collecting 
and forwarding agency. On the contrary, the evidence 
shows, it was the exporters’ conception of the program, 
from beginning to end, that the funds were owned and 
controlled by the CRSA, to which they were turned over 
by the exporting companies through the medium of the 
Exporters Associations, and that the CRSA, in its sole 
discretion (as exercised by the Special Committee. set up 
within that organization for the specific purpose by its 
governing regulation), was to determine how the funds 
were to be appropriated and spent. That that was how 
the CRSA in fact treated the funds throughout the oper- 
ative life of the program is equally plain. 

It is true that Gerli attempted on numerous occasions 
to persuade the Japanese in Japan that his conception 
of the nature of the assessment funds and the theory 
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‘and mode of operation of the plan was the correct one. 

But it is clear that all such efforts proved fruitless. In- 
deed, the evidence is elear that even Gerli, the Guild’s 
‘most consistent and outspoken advocate of its view of 
the assessment program, gradually, though reluctantly, 
acquiesced in the exporters’ conception of the plan. But 
‘even had he not done so, the result would be no different. 
.A fundamental infirmity in the Guild’s position in this 
‘case, distinct from that already mentioned, is that no 
real agreement was ever reached between the parties in 
the United States and the parties in Japan as to who 
.was to own and control the assessment funds. This basic 
Mmismeeting of minds had become evident to Gerli, the 
‘Guild, and the importers generally long before the period, 
May 1940-July 1941, here in issue. The failure to agree 
on this all-important feature of the assessment program 
‘is, as I have stated, fatally inconsistent with the Guild’s 
‘theory that the CRSA had a contractual obligation to 
‘Tremit the assessment moneys to the Guild as it received 
‘them. For, one of the essential requisites to the coming 
‘into being of a binding contractual obligation—indeed the 
‘most indispensable—is a meeting of minds as to the 
contract’s terms. 


It is for this same reason that the “trust relation” or 
“property right relation” doctrines are inapplicable. 
‘When the money was paid to the CRSA, there was no 
understanding or agreement that it would be paid over 
automatically to the Guild. Nor did the CRSA accept 
that money on such an understanding. On the contrary, 
at the time of the payments involved in this claim, those 
imade in 1940 and 1941, it was abundantly clear to all 
‘concerned that the CRSA was taking the money free of 
any such trust or equitable obligation. 


The remittances made by the CRSA to the Guild, at 
times in fairly regular monthly amounts, at times spo- 
‘radically, were always made in accordance with the ez- 
porters’ theory of the assessment plan. The importers 
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and the Guild were well aware of this, practically from 
the beginning. After November 1940, moreover, the CRSA 
made no further remittances whatever. Yet the im- 
porters, with the knowledge of the Guild, continued to 
pay the assessments to the end. 


After a thorough consideration of the entire evidence 
in the case, I am convinced that there is no sound basis 
in fact or law for the Guild’s claim that Asahi Japan 
ever became indebted to it in the amount alleged or in 
any amount, and that the Examiner’s decision cannot, 
therefore, be sustained. 


The Claims Branch presents other objections to pay- 
ment of the claim here involved, but these need not be 
considered, since the claim must be rejected on the 
grounds states. 


Accordingly, the decision of the Hearing Examiner is 
reversed, and the claim is disallowed. 
/3/ Paou \V. Myron 
Paut V. Myron 
Deputy Director, Office of 


Alien Property 
June 19, 1951 


! UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


No. 3403-’51 
INTERNATIONAL SILK GUILD, INC. 


Vv. 


HERBERT BROWNELL, JR., As Attorney General 
of the United States as successor to the Alien Prop- 
erty Custodian 

IVY BAKER PRIEST, Treasurer of the United 
States 
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CIVIL DOCKET 
1951 
Aug. 17—Complaint, appearance filed 


Oct. 1—Transcript of record of proceedings in the Of- 
fice of Alien Property with respect to claim of Inter- 
national Silk Guild Inc; & a large red binder marked 
as appendix “A” (Exhibits) filed 

| Oct. 12—Answer of defts. to complt.; app. of Harold 
I. Boynton & James D. Hill & Daniel G. McGrath 
(Dept. of Justice); mailed 10-12-51. filed 


1952 


Jan. 22—Motion of defts. for summary judgment; 
memo. in support; notice; mailed 1-22-52; Exhibit; 


M.C. 1-22-52. filed 
Mar. 21—Motion of pltf. for summary judgment; C/M 
3-21-52 filed 


June 27—Memorandum Opinion granting defendants’ 
Motion for Summary Judgment 
July 8—Order and Judgment denying pltff’s motion 
for summary judgment; granting defts’ motion for 
summary judgment; affirming Debt Claim No. 166 
of the Dept. of Justice dated June 19, 1951 and dis- 
missing complaint (N) Morris, J. M.C. 7-17-52 
July 17—Motions of pltf to set aside judgment and 
reopen proceedings to receive newly discovered evi- 
dence and in alternative to reconsider the motions 
and alter or amend the judgment; c/m 7-17-52; Affi 
of R. D. Jenkins; filed 
Oct 31—Order substituting James P. McGranery, Atty. 
Gen. of U.S. and successor to the Alien Property 
Custodian as party deft. for J. Howard McGrath. 
(N) Youngdahl, J. 


1953 


Feb 27—Order substituting Herbert Brownell, Jr. & 
Ivy Baker Priest as defts. (N) Letts, J. 








330 


Apr 13—Order vacating order of 7-8-52 and reopening 
proceedings and granting leave to receive new evi- 
dence. (N) Morris, J. 

Oct. 7—Order authorizing return of record to office of 
Alien Property. Morris, J. 

Oct. 7—Stipulation of counsel to hold case until fur- 
ther order of the court. 


1 FILED August 17, 1951, Harry M. Hull, Clerk 
| COMPLAINT FOR REVIEW 


Plaintiff, through its attorneys Delmar W. Holloman and 
Davies, Richberg, Tydings, Beebe & Landa, allege: 


1. Jurisdiction is conferred upon this Court by Sec- 
tion 34(e) of the Trading with the Enemy Act, as amend- 
ed (P. L. 671, 79th Cong., 2d Sess. Title 50 App. U.S.C.A. 
Section 34(e)). 


2. Plaintiff is a non-profit corporation organized un- 
der the laws of the State of New York, and has been such 
at all material times. 


3. The defendant, J. Howard McGrath, is Attorney 
General of the United States, and by virtue of the Execu- 
tive Order 9788, dated October 14, 1946, 11 Federal Regis- 
ter 11981, as corrected by 12 Federal Register 12123, and 
Reorganization Plan 1, of 1947, 12 Federal Register 4534, 
is the successor to the Alien Property Custodian. 


4. The defendant, Georgia Neese Clark, is the Treas- 
urer of the United States. 


5. The plaintiff, Internation Silk Gnild, Inc. (here- 
inafter sometimes referred to as the “Guild”) entered in- 
to an agreement in 1936 with the New York import- 

2 ers of silk (hereinafter referred to as “importers”) 
and eight Japanese exporters of silk including 














dol 
Asahi Silk Company, Ltd., a Japanese corporation (here- 


_ inafter referred to as “exporters”) whereby the importers 


proposed to and agreed to pay for the use and benefit 


_ of the Guild, a self-imposed assessment on each bale of 


silk imported; the exporters agreed to collect such as- 
sessments and transmit the funds so collected from the 
importers to the Guild, the intended recipient, in dollars 
in New York less a deduction for expenses; and the Guild 
agreed to use such funds for the promotion of silk in 
the United States. Said agreement went into effect on 
January 1, 1937. 


Pursuant to this agreement the assessments were paid 


| by the importers with the intent that they be remitted 


to the Guild, collected by the exporters with the knowl- 
edge of the importers’ intent and transmitted by the 
exporters to the Guild from January 1, 1937 to May 1, 
1940. From May 1, 1940 through August, 1941, the ex- 
porter, Asahi Japan, collected and the importers paid 
self-imposed assessments in the amount of $65,326.99 
which were not transmitted to the Guild in accordance 
with the intent of the importers and the understanding 
and agreement. 


6. Notices of :the claim were filed by the Guild on 
July 15, 1942, December 15, 1942, March 19, 1947 and 
amended by a prehearing stipulation entered into May 
13, 1949, seeking payment out of the vested property held 
by the defendants in the sum of $65,326.99 together with 
proper interest. 


7. Pursuant to the practice of defendant McGrath, a 
hearing was ‘had before Michael F. Kresky, Chief Hear- 
ing Examiner for Debt Claims, and based upon the ex- 
tensive record compiled during the hearing, said Hearing 
Examiner rendered ia -decision in favor of the plaintiff 

dated July 25, 1950 as set forth below: 


3 “e ° * The assessments were billed to the im- 
porters and collected by Asahi Japan. The con- 
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‘tract is no longer purely executory, but has been 
performed on the part of the importers. Asahi Ja- 
pan accepted the benefits of the agreement. To state 
the matter in fundamental terms of offer and accept- 
ance, I find that the arrangement between the parties 
‘constituted an agreement, rather than an enforceable 
executory contract; that each time an exporter, in 
this case Asahi Japan, added to or included in the 
purchase price of silk the assessment for the prop- 
aganda fund, it made an offer to the importer of a 
promise for an act, a promise to remit the assess- 
ment to the Guild in consideration of the act of 
paying it; and that when the importer paid the as- 
sessment he thereby accepted such offer, thus con- 
eluding a valid contract between exporter and im- 
porter.” 


«* * * As to whether it (the Guild) may succeed 
as a third party beneficiary, there is a great deal 
of confusion in the decisions, but the modern rule 
is almost universal in this country that it could do 


“There is, however, a more specific principle of 
law applicable to the situation of the parties in- 
volved in these transactions, namely that where one 
person delivers money to another with the under- 
_ standing that the receiver is to pay the money to a 
third person, the third person becomes equitably en- 
titled to such money and may recover it in an action 
| of assumpsit for money had and received against 
the receiver, who is considered a trustee for the third 


party.” 


“In fact, the law of New York, which controls this 
proceeding because the importers paid the assess- 
ments in New York thus accepting the contracts there 
and the money was to be paid to the Guild by the 
exporters in New York, goes even a step further in 
holding that the intention of the owner as to the 
disposition of the money is decisive as to the duty 
of the receiver even without an express agreement.” 

e e co e 
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“Under these last decisions it would seem to be 

; unnecessary to have any explicity admission or dec- 

. laration of trust from the exporters, but it would 

; be sufficient to sustain the claim that they accepted 
the assessments from the importers with ge 
that the latter understood and intended that the 
money so paid would be remitted by the exporters to 
the Guild. If, however, such a declaration should 
be deemed necessary, it can be found in the state- 
ment of the Special Committee of the Central Raw 
Silk Association of Japan, as set out in subdivision 
2 above, that it had in the past and would continue 
to remit to the Guild the os menage amount of the 
assessments collected upon the raw silk exported to 
the United States.” 

“From all the foregoing, I conclude that in 1941 
the Guild had an equitable right to fonds in the 
possession and under the control of Asahi Japan, and 
that such right can be supported upon the trust re- 
lation or the property right relation or the relation 
of third party beneficiary.” 

e cl a e 
4 “ACCORDINGLY, it is my decision that Debt 

Claim No. 166 is hereby allowed in the sum of 
$68,262.08”, which is the amount claimed together 
with interest to the date of vesting.” 


8. Thereafter, pursuant to the practice of defendant 
. McGrath, the Chief of the Claims Branch, appealed the 
above decision of the Chief Hearing Examiner. In a 
decision dated June 19, 1951, Paul V. Myron, the Deputy 
Director of defendant McGrath’s office of Alien Prop- 
erty, reversed the decision of the Chief Hearing Exam- 
iner and disallowed plaintiff’s claim. 


In the lengthy decision rendered by the Deputy Di- 
rector, he stated: 


“The legal principles which the Hearing Examiner 
thus invokes are basically sound. If the facts of 
record warranted their application in this case, I 
would not hesitate to affirm the ruling. But I can- 
not find any factual basis for the application of these 
principles of law here.” 
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This conclusion is based on a finding that: 


“There is no evidence whatever in this record that 
Asahi Japan or any other exporting company ever 
made any offer or promise of the sort found by the 
Examiner, or indeed of any sort, to any silk importer 
in New York or elsewhere or, for that matter, to any 
person or organization.” 

Said conclusions and findings are contradicted by the 
recard which contains substantial, competent evidence sup- 
porting plaintiff’s claim and constitutes a firm basis for 
the principles of law applied by ‘the Chief Hearing Ex- 
aminer. Even the facts as stated by the Deputy Director 
in his decision of reversal constitute a basis for allow- 
ance of the plaintiff’s claim under the law of the State 
of New York which controls this proceeding. 


WHEREFORE, plaintiff prays judgment that defend- 
ants pay from funds in their possession as a result of 
Vesting Order No. 283 effective on October 31, 1942, 
5 the sum of $68,362.08, in accordance with the deci- 
sion of defendant McGrath’s Chief Hearing Ex- 
ariner. 
Dated: Washington, D. C. August 17, 1951. 


/s/ Delmar W. Holloman 
Delmar W. Holloman 
Attorney for International Silk Guild, Inc. 
1000 Vermont Ave., N.W. 


Washington, D.C. 
Of Counsel: 


Davies, Richberg, Tydings, Beebe & Landa 
1000 Vermont Avenue 
Washington 5, D. C. 
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6 FILED Oct. 12, 1951, Harry M. Hull, Clerk 
ANSWEB 


Defendants for their answer to the complaint for re- 
view : 


I. Admit the allegations in paragraph 1 of the com- 
plaint. 


II. Admit the allegations in paragraph 2 of the com- 
plaint. 

III. Admit the allegations in paragraph 3 of the com- 
plaint. 

IV. Admit the allegations in paragraph 4 of the com- 
plaint. 

V. Deny each and every allegation in paragraph 5 of 
the complaint. 


VI. Admit the allegations in paragraph 6 of the com- 
plaint. 

VII. Admit the allegations in paragraph 7 of the com- 
plaint. 

VIII. Admit the allegations in paragraph 8 of the 
complaint that: 


Thereafter, pursuant to the practice of defendant 
McGrath, the Chief of the Claims Branch, appealed 
the above decision of the Chief Hearing Examiner. 
In a decision dated June 19, 1951, Paul V. Myron, 
the Deputy Director of defendant McGrath’s office 
of Alien Property, reversed the decision of the 
Chief Hearing Examiner and disallowed plaintifi’s 


¢. 
7 In the lengthy decision rendered by the Deputy 
Director, he stated: 


“The legal principles which the Hearing Ex- 
aminer thus invokes are basically sound. If the 
facts of record warranted their application in 
this case, I would not hesitate to affirm the rul- 
ing. But I cannot find any factual basis for the 
application of these principles of law here.” 
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‘This conclusion is based on a finding that: 


“There is no evidence whatever in this record 
that Asahi Japan or any other exporting com- 
pany ever made any offer or promise of the 
sort found by the Examiner, or indeed of any 
sort, to any silk importer in New York or else- 
where or, for that matter, to any person or or- 
ganization.” 

and, except as thus expressly admitted, deny each and 
every other allegation contained in paragraph 8 of the 
complaint. 


FOR A FIRST, SEPARATE AND PARTIAL 
DEFENSE TO THE COMPLAINT FOR REVIEW 


IX. The Court lacks jurisdiction over the person of 
the defendant Georgia Neese Clark, Treasurer of the 
United States, because Section 34(e) of the Trading 
with the Enemy Act (Title 50, U.S.C.A. Sees. 1, et seq.) 
provides that a complaint for the review of a disallow- 
ance of a debt claim by the Alien Property Custodian 
shall name the Custodian as the defendant. 


‘WHEREFORE, defendants demand judgment affirming 
the determination of the defendant J. Howard McGrath 
disallowing and dismissing the plaintiff’s claim. 

DATED: October 12, 1951. 
/s/ Harold I. Baynton 
HAROLD I. BAYNTON 
Assistant Attorney General 
/s/ James D. Hill 
JAMES D. HILL 
8 /s/ Walter T. Nolte 
WALTER T. NOLTE 
/s/ Daniel G. McGrath 
DANIEL G. McGRATH 
Attorneys, Department of 
Justice 
Washington, D. C. 
Attorneys for Defendants. 











9 FILED Jan. 22, 1952, Harry M. Hull, Clerk 


MOTION OF DEFENDANTS FOR SUMMARY 
JUDGMENT 


Defendants move the Court as follows: 


1. That it enter, pursuant to Rule 56 of the Federal 
Rules of Civil Procedure, a summary judgment in de- 
fendants’ favor dismissing the action, on the ground that 
there is no genuine issue as to any material fact and 
that defendants are entitled to judgment as a matter of 


law. 


This motion is based upon: 


The complaint, the answer, and the certified transcript 
of the record of proceedings in the Office of Alien Prop- 
erty filed pursuant to Section 34(e) of the Trading with 


the Enemy Act. 
Dated: January 22, 1952. 
/3/ 


/s/ 
/s/ 
/s/ 
/8/ 


Harold I. Baynton 
HAROLD I. BAYNTON 
Assistant Attorney General 
James D. Hill 
JAMES D. HILL 
Walter T. Nolte 
WALTER T. NOLTE 
Daniel G. McGrath 
DANIEL G. McGRATH 
Leon Yudkin 
LEON YUDKIN 
Attorneys, Department of 
Justice 
Washington, D. C. 
Attorneys for Defendants. 
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11 FILED Mar. 21, 1952, Harry M. Hull, Clerk 


MOTION OF PLAINTIFF FOR SUMMARY 
JUDGMENT 


The plaintiff, International Silkk Guild, Inc. by its at- 
torney, Delmar W. Holloman, moves the Court for sum- 
mary judgment in the above entitled cause, pursuant to 
Rule 56. of the Federal Rules of Civil Procedure, on the 
ground that there is no genuine issue of any material fact 
and that plaintiff is entitled to judgment as a matter of 
law. 


This motion is based upon the complaint, the answer, 
and a certified transcript of the record of proceedings 
in the Office of Alien Property filed pursuant to Section 
34(e) of the Trading with the Enemy Act, and will serve 
to formalize an oral motion to this effect made during 
the Argument before the Court of Defendant’s Motion 
for a Summary Judgment. 


Dated: March 21, 1952. 


/s/ Delmar W. Holloman 
Delmar W. Holloman 
/s/ Seth W. Richardson 
Seth W. Richardson 
Attorneys for Plaintiff 
Of Counsel 
Davies, Richberg, Tydings, Beebe & Landa 
1000 Vermont Avenue, N.W. 
Washington, D. C. 


° Ld @ e 


13. FILED June 27, 1952, Harry M. Hull, Clerk 


MEMORANDUM 


“Morris, J. This is a, proceeding brought by the plain- 
tiff for review of the action by the Deputy Director, Office 
of Alien Property Custodian, denying the claim of the 
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| plaintiff, asserted against funds of Asahi Silk Company, 
a Japanese corporation, vested under the provisions of 
the Trading with the Enemy Act, as amended, in the 
_ Alen Property Custodian. This proceedings is brought 
under the provisions of Section 34(e) of that Act, pro- 
| viding for a review of such action, denying the plaintiff’s 
claim. 

The claim of the plaintiff is that an agreement was 
| made and entered into between the importers of silk in 
- the United States and the exporters of silk in Japan, of 
_which Asahi Silk Company was one, whereby certain 
| assessments on each bale of silk imported should be paid 
_ by the importers, remitted to the exporters, and by them 
transmitted to the plaintiff for the purpose of carrying 
_ on the business of the plaintiff in developing the market 
_ and trade for silk. Previously funds for the business of 
the plaintiff had been furnished by the Central Raw Silk 
| Association of Japan, an organization with governmental 
sanctions, practically controlling that industry in Japan. 
Apparently it became difficult or impossible to procure 
' the funds needed for this purpose, and ont of that situ- 
| ation negotiations were had which the plaintiff claims 
: resulted in the agreements for the assessments above re- 
ferred to. Between May 1940 and July 1941, the 
/14 Japanese exporters, as a whole, collected $677,- 
| 723.28, but remitted only $58,375 on this amount 
| to the plaintiff: During that period Asahi Silk Company 
- collected $71,585.26 of the total sum. The plaintiff cred- 
ited Asahi Silkk Company with $6,258.27 as its propor- 
' tionate share of the $58,375, leaving a balance of $65,- 
326.99, which is the amount sought by the plaintiff to 
| be recovered from the vested funds: Said vested funds: 
| arose from the sale of properties of Asahi Silk Company 
. in this country, consisting of the capital. stock of a cor- 
poration known as Asahi Corporation, the ownership of 
' which was in the Asahi Silkk Company, Limited, the Japa- 
nese Corporation. 
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The Chief Hearing Examiner, after hearings, rendered 

a decision in favor of the plaintiff’s claim, largely predi- 
cated upon the finding that the importers paid the assess- 
ment to the exporters for the purpose and upon the 
understanding that such funds would be remitted to the 
plaintiff, and that the exporters received said funds with 
the knowledge that it had been paid for such purpose and 
upon such understanding by the importers paying the 
‘same. I am convinced that the evidence disclosed by the 
record of the hearing and exhibits supports this conclu- 
sion of the Chief Hearing Examiner in view of the fact 
‘that the principal exporters, including Asahi, Japan, had 
representatives in this country who were fully aware of 
the purpose and intention of the importers. The Deputy 
Director, upon review, reversed the allowance of the claim 
of the plaintiff made by the Chief Hearing Examiner pri- 
marily upon the ground that the evidence failed to dis- 
close any agreement or meeting of the minds between 
the importers and the exporters, including Asahi, Japan, 
that the money paid by the importers would be remitted 
to the plaintiff. From the evidence and exhibits in the 
' ease, I am also forced to the conclusion that the Deputy 
Director was correct in finding that such agreement was 
not established. Notwithstanding the absence of such 
agreement, I would conclude that the claim should be 
allowed in view of the purpose and understanding on the 
part of the importers at the time the money was paid 
' and received by the exporters, including Asahi, Japan, 
with the knowledge of such purpose and understanding 
' on the part of the importers paying the funds, if it were 
' shown that such funds were in the hands of the exporters, 
in the instant case in the hands of Asahi, Japan, at the 
time of the vesting of that exporter’s property in the 

| Alien Property Custodian. To conclude otherwise 
15 would be to sanction an unjust enrichment contrary 
to the law of the State of New York, which is 

the critical law here applicable. But I must conclude 
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. from the evidence and the exhibits that it has not been 


| established that such funds were in the hands of Asahi, 
| Japan, at such critical time, the burden of establishing 
' which is upon the plaintiff. On the contrary, it seems 
| to appear that subsequent to the receipt of such monies 
by Asahi, Japan, they were transmitted through an ex- 
- porter’s association to a committee of the Central Raw 
| Silk Association of Japan, which committee had made 
' such remittances as were made to the plaintiff. It is 
- urged by the plaintiff that the exhibits show that the 
Central Raw Silk Association of Japan had transferred 
' such funds to an exporter’s association, of which Asahi, 
| Japan, was a member, and such funds were held on re- 
serve, which, it is claimed by the plaintiff, constitutes a 
' repayment to Asahi, Japan, of such funds so that they 
were in fact possessed by that corporation at the time of 
| the vesting of its property in the Alien Property Custo- 
| dian. In the absence of other evidence, I cannot agree 
with this conclusion. 


For the reasons stated, I must conclude that the plain- 
tiff has not established its right to receive the funds 
_ elaimed, and, therefore, the motion of defendants for sum- 
mary judgment must be granted. Counsel will prepare 
' an appropriate order carrying this decision into effect. 


/s/ Jas. W. Morris 
; Judge. 
June 27, 1952. 


16 FILED July 8, 1952, Harry M. Hull, Clerk 
ORDER AND JUDGMENT 
The defendants having moved this Court for an order 


| granting summary judgment in defendants’ favor dis- 
| missing the complaint, and the plaintiff having cross- 
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moved for an order granting summary judgment in its 
favor, and the said motions having come on to be heard 
before me on March 21, 1952, and on May 19, 1952, and 
the plaintiff having appeared by Delmar W. Holloman, 
Esquire, its attorney, and the defendants having appeared 
by Daniel G. McGrath, Esquire, their attorney, and both 
sides having been heard, and the Court having rendered 
a Merorandum Opinion dated the 27th of June, 1952, 
granting the defendants’ motion for summary judgment, 
it is 

ORDERED, ADJUDGED AND DECREED that plain- 
tiffs motion for summary judgment be and the same 
hereby is denied, and it is further 


ORDERED, ADJUDGED AND DECREED that the 
defendants’ motion be and the same hereby is granted, 
and that the determination of the Attorney General 
through the Deputy Director of the Office of Alien Prop- 
erty, Department of Justice, dated June 19, 1951, in 
Debt Claim No. 166 filed with the said Office, be and the 
same hereby is affirmed, and that the defendants have 
jadgment against the plaintiff dismissing the complaint 
herein on the merits. 


Enter: 
/s/ Jas. W. Morris 
U.S. D. J. 

Seen: 
/s/ Delmar W. Holloman 

Delmar W. Holloman 

Attorney for Plaintiff 

July 8, 1952. 
e e e e 
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‘17 FILED July 17, 1952, Harry M. Hull, Clerk 


T ‘MOTIONS OF PLAINTIFF TO SET ASIDE JUDG- 
. MENT AND REOPEN PROCEEDINGS TO RE- 
CEIVE NEWLY DISCOVERED EVIDENCE AND 
IN THE ALTERNATIVE TO RECONSIDER THE 
MOTIONS AND ALTER OR AMEND THE JUDG- 
MENT 


COMES NOW THE plaintiff (International Silk Guild, 
‘Inc., a New York corporation) and moves this Court as 
follows: 


1. THAT, it enter, pursuant to Rule 59 of the Fed- 
‘eral Rules of Civil Procedure, as amended, an order set- 
ting aside the order and judgment entered in this pro- 
ceeding on July 8, 1952 and reopening the proceedings 
to receive newly discovered evidence, and as reasons 
therefor, says: 


A. That, since the filing of its claim in the Office 
of Alien Property, plaintiff has diligently sought to 
obtain evidence with respect to the disposition of 
the assessment funds paid by the importers in the 
United States for the purpose of financing the ac- 
tivities of plaintiff, collected by the exporters in 
Japan, including Asahi, with full knowledge of such 

intent, and not forwarded to plaintiff. 

18 B. That the only evidence allegedly relating to 
such disposition available up to the time of the 
Court’s memorandum opinion, was that obtained by 
defendant through the United States Government 
occupation authorities in Japan, said evidence hav- 
ing been obtained by Japanese officials who informed 
their Japanese sources of the purpose of the infor- 
mation sought. 

C. That plaintiff has finally obtained from re- 

sponsible sources in Japan and that there is now 
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for the first time available evidence which plaintiff 
believes will show to the satisfaction of this Court 
that a substantial part of the funds claimed by plain- 
tiff in this proceeding were actually in the physical 
possession of Asahi, Japan on the date of the vest- 
ing of its property in the United States. 

D. That the aforementioned new evidence is ma- 
terial and of such a nature that its receipt will ma- 
terially change the result reached by this Court. 

E. That said evidence was not in the possession 
or available to plaintiff before this Court’s memo- 
‘randum opinion dated June 27, 1952 and due dili- 
gence and enterprise has been exerted by plaintiff 
in seeking said evidence. 

F. For further reasons, the plaintiff refers to the 
affidavit filed herewith and made a part hereof by 
reference. 

G. For further reasons to be shown to the Court 
at the time of the hearing of this motion. 


2. THAT, in the alternative pursuant to Rule 59 of 

the Federal Rules of Civil Procedure, as amended, that 

this honorable Court reconsider defendant’s motion 

19 for summary judgment and amend the order and 

judgment granting said motion which was made on 

July 8, 1952 and to reconsider plaintiff’s motion for sum- 

mary judgment and amend the order and judgment deny- 

ing said motion which was made by this Court on July 
8, 1952 and as reasons therefor, says: 


A. That the memorandum opinion upon which 
said order and judgment are based sets forth find- 
ings and conclusions which in the light of the appli- 
cable law require that the order and judgment be 
amended so as to deny defendant’s motion for a 
summary judgment and to grant plaintiff’s motion 
for a summary judgment. 

B. That the evidence in the record coupled with 
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the conclusions reached in said memorandum opinion 
require that said order and judgment be amended to 
grant plaintiff at least part of the relief sought. 

C. For further reasons, the plaintiff refers to 
the affidavit filed herewith and made a part hereof 
by reference. 

D. For other reasons to be shown to the Court 
at the time of the hearing of this motion. 


Respectfully submitted, 


/s/ Delmar W. Holloman 
Delmar W. Holloman 

/s/ Seth W. Richardson 
Seth W. Richardson 

Attorneys for Plaintiff 

Of Counsel: 

| Davies, Richberg, Tydings, Beebe & Landa 

1000 Vermont Avenue, N.W. 

Washington 5, D. C. 


20 DISTRICT OF COLUMBIA ss 


AFFIDAVIT 


R. D. JENKINS, BEING first duly sworn deposes and 
says: 


That since June, 1934, he has been and now is Vice 
President of International Silk Guild, Inc. and is fa- 
miliar with the facts pertaining to the claim of Inter- 
national Silk Guild, Inc. against Asahi Silk Company, 
Ltd., the subject claim in Civil Action No. 3403-51 in 
the United States District Court for the District of 
Columbia; and 


That, when in July 1942, the Guild filed its claim 
against Asahi, Japan, the United States and Japan were 
at war and it was impossible for the Guild to obtain any 
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information from any Japanese source with respect to 
the status or disposition of the funds which Asahi, Ja- 
pan, and the other exporters had collected from the im- 
porters in the United States and had not forwarded to 
the Guild; and 


That, following the termination of the war and up to 
the time mentioned hereinafter, the Guild attempted un- 
successfully to ascertain what happened to said funds 
in Japan; and 


That, at the hearing on the subject claim before the 
Chief Hearing Examiner, attorneys for the government 
introduced Claims Branch Exhibits Numbers 9 and 10 
which purported to be information gathered by Japanese 
officials under the direction of the Headquarters Supreme 
Commander for the Allied Powers in Japan (SCAP) 
pertaining to the records of the Central Raw Silk Asso- 
ciation of Japan; and 


That, while the Examiner admitted these records for 
what they might be worth, the Guild had no opportu- 
nity for cross examination with respect to their contents 
and they purported to be only the records of the Central 
Raw Silk Association with self-serving explanatory notes 
and contained no inclusion or reference to the records 
of the individual exporters, including Asahi, Japan, 
against whom the subject claim was filed or of the Asso- 

ciations of the eight exporters; and 


21 That, while it has seemed clear to the Guild from 

said exhibits that the funds which the Guild is 
seeking to recover here were in the hands of Asahi, Japan, 
until at least four months after “Pearl Harbor” and 
that, if said funds passed out of Asahi, Japan’s, hands 
they were thereafter within its control and constructive 
possession, the Guild nevertheless has diligently contin- 
ued its efforts to find out precisely the ultimate disposi- 
tion of said fands in Japan; and 
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That, the Guild now has in its possession evidence, 
forwarded to it from Japan under date of July 1, 1952 
that, Mr. Takuichi Wakimoto of Yokohama, Japan, a 
former Vice President and member of the Board of Di- 
rectors and of the Executive Committee of the Guild and 
for sometime prior to the war, head of the Silk Depart- 
ment of the New York Office of the Mitsui and Co., Ltd., 
one of the eight exporters, knows of his own personal 
knowledge that a substantial portion of the funds in 
question, to wit, ¥700,000 were paid back to the indi- 
vidual exporters by the Exporters Associations and it is 
averred, upon information and belief, that the evidence 
to be adduced through Mr. Wakimoto will establish that 
said portion of the funds in question were actually in 
the possession and control of the individual exporters in- 
cluding Asahi, Japan, prior to October 31, 1942, the date 
of the vesting in this case; and 


That, further, the Guild now has in its possession 
information forwarded from Japan under date of July 
1, 1952 that one Suzuki, an employee of the Exporters 
Associations in Japan during the war period, has evi- 
dence showing that on September 2, 1942 ¥1,664,875 were 
in the hands of the Exporters Associations; that on said 
date the Central Raw Silk Association requested that 
¥964,875 be turned over to said Association and that 
¥532,195 be turned over to the Yokohama exporters and 
¥167,805 to the Kobe exporters; that subsequently the 
¥964,875 were transferred to the Central Raw Silk Asso- 

ciation and the remaining ¥700,000 apportioned be- 
22 tween the two associations as stated and returned 
by them to the individual exporters; and 


That, from a long and intimate acquaintance with the 
Japanese, affiant believes that the foregoing indicates an 
appropriation of these funds by the Japanese exporters 
at a time when they believed Japan was winning the 
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war and that they would never be called upon to account e 
for them; and 


That, the ¥964,875 referred to is believed to constitute 


4 
virtually all of the item of ¥970,000 which appears on : 
Page 71 and referred to in the note on Page 72, of Claims C¢ 
Branch Exhibit 10 as the amount set up by the Special a5 


Committee of the Central Raw Silk Association as a 
fund to “encourage exports” and “increase cocoon pro- 
duction”; and 


That, the ¥700,000 is believed to be the item on Page 
71 of Claims Branch Exhibit 10 shown as having been 
returned by the Special Committee to the Exporters As- 
sociations sometime between April 1, 1942 and April 1, 
1943; and 


That, in view of the fact that evidence is now available 
that said ¥700,000 was actually returned by said Asso- 
ciations to the individual exporters including Asahi, 
Japan, prior to the vesting date, the proceedings in this 
case should be reopened to receive said evidence in order 
to prevent the type of grave injustice which Congress in- 
tended to prevent when it amended the Trading With 
The Enemy Act to allow claims of the type presented 
here by the Guild; and 


That, affiant verily believes that upon consideration of 
said newly discovered evidence, this Court would reach 
a new determination which would grant the Guild the 
relief sought or, at the very least, a substantial part 
thereof. 

/s/ RB. D. Jenkins 
R. D. Jenkins 


Subscribed and sworn to by R. D. Jenkins before me 
this 17th day of July, 1952. 


/s/ Maydell McDarment 
Notary Public 
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27 FILED Oct. 31, 1952, Harry M. Hull, Clerk 


ORDER SUBSTITUTING PARTY DEFENDANT 


Upon consideration of the Motion filed herein to sub- 
stitute James P. McGranery as Attorney General of the 
United States and successor to the Alien Property Cus- 
todian as a party defendant instead of J. Howard Mc- 
Grath, and it appearing to the Court that there is sub- 
stantial need of continuing and maintaining this cause, 
it is, by this Court, this 31st day of October, 1952, 


Ordered, that James P. McGrannery, Attorney General 
of the United States and successor to the Alien Property 
Custodian be and he is hereby substituted as a party 
defendant in the place and stead of J. Howard McGrath. 


/s/ Luther W. Youngdahl 
Judge 


28 FILED Dec. 1, 1952, Harry M. Hull, Clerk 


SUPPLEMENTAL AFFIDAVITS IN SUPPORT OF 
PLAINTIFF’S PENDING MOTIONS TO REOPEN 
PROCEEDINGS TO RECEIVE NEWLY DISCOV- 
ERED EVIDENCE AND ALTERNATIVELY TO 
ALTER OR AMEND THE JUDGMENT 


Pursuant to a request made by the Court, there are 
submitted herewith for consideration in connection with 
the above captioned motions, the following documents: 


43 Photostatic copy of a receipt dated September 

, 1942 showing the receipt of silk promotion funds 
By the CRSA from the Yokohama Raw Silk Ex- 
porters Association and a grant of Y532,195 of pro- 
motion funds to the Yokohama Raw Silk Exporters 
a ia 

2. eo translation of Item #1 above made 
by a clerk in the American Consulate in Yokohama 
and sworn to before the American Vice Consul on 
November 17, 1952. 

3. Affidavit of two persons executed before the 
American Vice Consul on November 17, 1952 that 
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the photostat listed in Item #1 above is an accurate 
copy of a document from the official records of the 
Yokohama Raw Silk Exporters Association main- 
tained in the regular course of its business. 
4. Photostatic copy of Pages 118 and 119 of the 
General Ledger of the Yokohama Raw Silk Export- 
ers Association for the year 1942 showing among 
other things that on September 22, 1942 the sum of 
¥45,114.34 was returned to Asahi Japan from the 

accumulated assessment funds. 

5. English translation of Item #3 above made 

by a clerk in the American Consulate in Yoko- 
hama and sworn to before the American Vice Con- 
sul on November 17, 1952. 

6. Affidavits of two persons executed before the 
American Vice Consul on November 17, 1952 that 
‘the photostat listed in Item #3 above is an accurate 
copy of the General Ledger sheets mentioned of the 
Yokohama Exporters Association for the year 1942 
which had been maintained by said association in 
the regular course of its business. 

7. Affidavit of Yujiro Nishimoto executed before 
the American Vice Consul in Yokohama on November 
19, 1952 avowing that of his own personal knowl- 
edge the eight exporters of silk in Japan including 
Hara & Company of which in 1936 he was manager 
and Asahi, Ltd. were parties to an agreement with 
the importers of silk in the United States whereby 
the exporters agreed to collect the promotion funds 
from the importers and remit them in dollars to the 
Guild in the United States. 


Respectfully submitted, 
/s/ Delmar W. Holloman 
Delmar W. Holloman 
/8/ Seth W. Richardson 
Seth W. Richardson 
Attorneys for Plaintiff 
Of Counsel: 
Davies, Richberg, Tydings, Beebe & Landa 
1000 Vermont Avenne, N.W. 
Washington 5. D. C. 
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32 FILED Dee. 1, 1952, Harry M. Hull, Clerk 


RECEIPT 


September 8, 1942 
To Yokohama Raw Silk Exporters 
Association 


Gentlemen: 


| We duly received from you today the sum of ¥1,298,- 
480.00 (One million two hundred and ninety-eight thou- 
sand four hundred and eighty Yen only) as the raw 
silk consumption promotion funds (out of which ¥532,- 
195.00 to be offset with the grant to your association). 


Very truly yours, 


(Sgnd.) Count Raiji Matsudaira 
President, Central Raw 
Suk Association of 
Japan 
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48 FILED Feb. 27, 1953, Harry M. Hull, Clerk 


ORDER SUBSTITUTING PARTIES DEFENDANT 


Upon consideration of the Motion filed herein to sub- 
stitute Herbert Brownell, Jr., as Attorney General of 
the United States and successor to the Alien Property 


| Custodian as a party defendant imstead of James P. 
| McGranery, and to substitute Ivy Baker Priest as Treas- 


urer of the United States as a party defendant instead 


' of Georgia Neese Clark, and it appearing to the Court 
_ that there is substantial need of continuing and main- 
| taining this cause, it is by this Court this 27th day of 


February, 1953, 
ORDERED, that Herbert Brownell, Jr., Attorney Gen- 


| eral of the United States and successor to the Alien 


Property Custodian be and he is hereby substituted as 


' a party defendant in the place and stead of James P. 


' MeGranery, and that Ivy Baker Priest, Treasurer of the 
' United States, be and she is hereby substituted as a party 
| defendant in the place and stead of Georgia Neese Clark. 


F. Dickinson Letts 
Judge 


49 FILED Apr. 13, 1953, Harry M. Hull, Clerk 


ORDER SETTING ASIDE JUDGMENT 
AND REOPENING PROCEEDINGS TO 
RECEIVE NEWLY DISCOVERED EVIDENCE 


The plaintiff having regularly moved this Court pur- 
suant to Rule 59 of the Federal Rules of Civil Proce- 
dure, as amended, for an order setting aside the order 
and judgment entered in this proceeding on July 8, 1952, 
and reopening the proceedings to receive newly discov- 
ered evidence in accordance with the provisions of the 
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Trading with the Enemy Act, as amended, and said 
motion having come on to be heard before me, and upon 
reading the record on file in the office of the Clerk of 
this Court, the motions filed herein, and the affidavits of 
R. D. Jenkins, Takuichi Wakimoto, and Yujino Nishi- 
moto, and two affidavits of Tanasabuno Yamamoto, with 
documents attached, and two affidavits of Takuichi Wak.- 
moto and Masamichi Miyagawa, with documents attached, 
and the plaintiff having appeared by Delmar W. Hollo- 
man, its attorney, and the defendants having appeared 
by Daniel G. McGrath, their attorney, both sides having 
been heard and due deliberation having been had, it is this 
13th day of April, 1953, 


ORDERED, ADJUDGED AND DECREED that plain- 

tiff’s motion to set aside the order and judgment 

50. entered on July 8, 1952, and to reopen the proceed- 

ings to receive newly discovered evidence, be and 
the same hereby is granted, and it is further 


ORDERED, ADJUDGED AND DECREED that the 
order and judgment previously entered in this matter 
be and the same hereby is vacated and set aside, and 
it is further 


ORDERED, ADJUDGED AND DECREED that the 
proceedings are reopened and, in accordance with the 
provisions of the Trading with the Enemy Act, as amend- 
ed, (50 A.P.C. 34) leave is hereby granted for the re- 
ceipt into the record of newly discovered evidence. 


Enter: 


/s/ Jas. W. Morris 
U. S. District Judge 
Seen: 


/s/ Daniel G. McGrath 


Daniel G. McGrath 
Attorney for Defendants 
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iS1 FILED Oct. 7, 1953, Harry M. Hull, Clerk 


ORDER AUTHORIZING RETURN OF RECORD 
TO THE OFFICE OF ALIEN PROPERTY 


Upon consideration of the request made by both parties, 
‘it is by this Court this 7th day of October, 1953, 


ORDERED, that the Clerk of this Court shall turn 
‘over to the custody of the Director of the Office of Alien 
‘Property, Department of Justice, the record in this case, 
‘or such part thereof as he shall request, to enable the 
parties to obtain further administrative consideration of 
the matter. 


/s/ Jas. W. Morris 
Judge 


SEEN: 


/s/ Delmar W. Holloman 
Attorney for Plaintiff 
/s/ Daniel G. McGrath 
Attorney for Defendant 
Feb, 29, 1956 
Received the entire record from 
Daniel G. McGrath. 
Harry M. Hull, Clerk 
By Eleanor E. Jobe, Deputy Clerk 


Received entire record in above 
entitled cause this 10th day of 
February, 1954 
Daniel G. McGrath, Attorney 
Office of Alien Property 
U. S. Dept. of Justice 
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52 FILED Oct. 7, 1953, Harry M. Hull, Clerk 
STIPULATION 


It is hereby stipulated by and between the parties, 
through their respective attorneys, subject to the approval 
of the Court, that the above-captioned matter be held 
until further order of the Court. 


Dated October 6th, 1953. 


/s/ Delmar W. Holloman 
Delmar W. Holloman 
Attorney for Plaintiff 

/s/ Daniel G. McGrath 
Attorney for Defendants 


APPROVED BY THE COURT: 
/s/ Jas. W. Morris 
Judge 


DEPARTMENT OF JUSTICE 
OFFICE OF ALIEN PROPERTY 
Debt Claim No. 166 
Docket No. 49 34 DC S1 
In the Matter of: 


INTERNATIONAL SILK GUILD, INC., 
a New York Corporation 


(Asahi Silkk Company, Ltd., a Japanese Corporation, 
Alleged Debtor) 


ORDER REOPENING CLAIM 


WHEREAS the above entitled debt claim was allowed 
by the Hearing Examiner on July 25, 1950, and after 
appeal to the Director the Hearing Examiner’s decision 

















\ 





509 


was reversed by the Deputy Director’s determination dis- 
allowing the claim on June 19, 1951, and 


WHEREAS thereafter the claimant pursuant to Sec- 
tion 34(e) of the Trading with the Enemy Act filed a 
complaint in the District Court for the District of Colum- 
bia for a review of the Deputy Director’s determination 
disallowing its claim, and 

WHEREAS after the Attorney General filed his an- 
swer to the complaint for review both plaintiff and de- 
fendant moved for summary judgment and the District 
‘(Court subsequently entered its order granting the de- 
fendant’s motion for summary judgment, denying the 
plaintiff’s motion and affirming the determination of the 
Deputy Director’s disallowing the plaintiff’s claim, and 


WHEREAS in the proceeding in the District ‘Court the 
plaintiff filed a motion to set aside the judgment and 
reopen the case for the purpose of receiving newly dis- 
covered evidence to show that a substantial part of the 
funds claimed by plaintiff in that proceeding were ac- 
tually in the possession of Asahi Silk Company, Ltd. 
Japan, on the date of the vesting of its property in the 
United States, and 


WHEREAS the District Court suggested to counsel for 


' the defendant that in view of the nature of the newly 


discovered evidence upon which plaintiff was basing its 
motion to reopen the case, the Office of Alien Property 
might wish to further consider the plaintiff’s claim ad- 


- ministratively, and 


WHEREAS the interests of justice may be served by 
such administrative reconsideration, it is 
ORDERED that the claim be reopened in this Office 


for the purpose of considering such evidence as the par- 
ties may adduce with respect to the issue whether Asahi 


‘Sik Company, Ltd. Japan, had in its possession on 
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October 31, 1942, the effective date of Vesting Order 283, 
funds claimed by the claimant, and for such disposition 
as said evidence may warrant. 


Dated: January 12, 1954 


Dallas S. Townsend 

Datitas S. Townsend 
Assistant Attorney General 

Director, Office of Alien Property 


STIPULATION 


It is hereby stipulated and agreed by and between the 
parties on reconsideration of the above captioned claim 
that this stipulation and the following described exhibits 
are received in evidence and made a part of the record 
of said claim proceeding and without prejudice to the 
right of either party to contest the probative value 
thereof: 


Ri. Affidavit of Yuji Ikeno concerning transactions 
between the Kobe Raw Silk Exporters Association, 
Asahi Silk Co. Ltd., and the Yokohama Specie Bank, 
Ltd., executed before the United States Vice Consul 
in Tokyo, Japan, on January 12, 1954, together with 
all the attachments thereto and the certified English 
translations thereof by Noboru Koyama. 


R2. Affidavit of Yuji Ikeno and Lester N. Salwin, 
concerning transactions between the Yokohama Raw 
Silk Exporters Association, Asahi Silk Co. Ltd., and 
the Yokohama Specie Bank Ltd., executed before 
the United States Vice Consul in Tokyo, Japan, on 
January 12, 1954, together with all the attachments 
thereto and the certified English translations thereof 
by Noboru Koyama. 


R3. Memorandum opinion of Judge Morris of the 
United States District Court for the District of Co- 
lumbia in Civil Action 3403-51 dated June 27, 1952. 


he deal and Judgment of Court dated July 7. 
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R5. Motion of Plaintiff to set aside judgment and 
reopen proceeding to receive newly discovered evi- 
dence and in the alternative to reconsider the mo- 
tions and alter or amend the judgment filed on July 
17, 1952, together with the affidavit of R. D. Jenkins, 
attached thereto. 


R6. Motion of Plaintiff for permission to file reply 
affidavit filed on September 26, 1952 together with 
the attached affidavit of Takuichi Wakimoto executed 
before the United States Consul in Yokohama, Japan, 
on September 17, 1952. 


R7. Supplemental affidavits filed by Plaintiff in sup- 
port of its motions on December 1, 1952, comprising 
the following: 


R7a. Photostatic copy of a receipt dated September 


8, 1942, showing the receipt of silk premonen 
funds by the ‘Yokohama Raw Silk Exporters 
Association from the CRSA, Ren with an 
English translation thereof by an Americar 
‘Consulate employee and certified to before the 
United States Vice Consul in Yokohama, Japan, 
on November 17, 1952, and an affidavit of two 
persons executed before the United States Vice 
Consul on November 17, 1952 as to the accu- 
racy of the photostat and the nature of the 
original. 


R7b. Photostatic copy of pages 118 and 119 of the 
General Ledger of the Yokohama Raw Silk 
Exporters Association for the year dealing with 
suk promotion funds; together with an Eng- 
lish translation thereof by a ‘Clerk in the Ameri- 
ean Consulate in Yokohama and sworn to before 
the American Vice Consul on ‘November 17, 
1952 and an affidavit of two persons executed 
before the United States Vice Consul on No- 
vember 17, 1952, as to the accuracy of the pho- 
tostat and the nature of the original. 


R7c. Affidavit of Yujiro Nishimoto executed before 
the American Consul in Yokohama, Japan, on 
November 19, 1952. 
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‘Ré. Order of Judge Morris setting aside the previ- 
ous judgment and Order and reopening the proceed- 
‘ings to receive newly discovered evidence. 


R9. Order of Director of Office of Alien Property 
‘of January 12, 1952, reopening the claim for recon- 
sideration. 


Dated, April 12, 1954 


Davies, Richberg, Tydings, Beebe & Landa 
By Delmar W. Holloman 
Detmar W. Hottoman 
Attorney for Plaintiff 
Danie, G. McGrata 
Attorney for Chief, ‘Claims Section 
Office of Alien Property 


EXHIBIT R-1 


AFFIDAVIT 


Yuji Ikeno, being first duly sworn on oath deposes and 
states that (1) he is the Acting Special Liquidator of 
the Yokohama Specie Bank, Ltd., Special Liquidator’s 
Office of Closed Institutions with Overseas Activities 
{hereafter referred to as the “Special Liquidator’s Of- 
fice”), operating under the general supervision of the 
Ministry of Finance, Japanese Government, and as such, 
in ‘charge of the liquidation of affairs of The Yokohama 
Specie Bank, Ltd. at the present time; (2) the following 
books, records and documents of account of The Yoko- 
hama Specie Bank, Ltd., Yokohama Head Office, were 
made available to the Japan Mission, United States De- 
partment of Justice, for examination and copying: (a) 
Voucher No. 66 drawn by the Yokohama Raw Silk Ex- 
porter’s Association on September 22, 1942 constituting 
an application for withdrawal of Y566,818.17 from its 
Special ‘Current Account; (b) cancelled Cashier’s Order 
No. 499 dated September 22, 1942 issued by the Yoko- 
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hama Head Office to Asahi Sangyo K. K., and bearing 
perforated “Paid” mark, together with the reverse side 
showing the latter’s endorsement; (c) Ledger of Cur- 
rent Account of Cashier’s Orders setting forth a credit 
entry on September 22, 1942, and a debit entry on Sep- 
tember 23, 1942, each in the amount of Y45,114.34 to 
cover issuance and payment of Cashier’s Order No. 499 
in favor of Asahi Sangyo K. K.; (d) Ledger of Current 
Account of Asahi Sangyo K. K. showing a credit entry 
on September 23, 1942 in the amount of Y45,114.34 with 
the notation “Yokohama Exporters Association’s promo- 
tion funds a/c, received c/o”, Le. cashier’s order; (3) 
_ the photostats annexed hereto have been compared with 
_ the original ledgers, cashier’s order and voucher referred 
to and found to be true and correct photostatic copies 
_ thereof; (4) the Ledger of ‘Current Account of Cashier’s 
_ Orders contains credit entries dated September 22, 1942 
_ covering thirteen (13) cashier’s orders totalling Y566,- 
- 818.17 issued in favor of Asahi Sangho K. K. and twelve 
- (12) other concerns; namely, No. 492 in the amount of 
_ ‘Y117,367.50, in favor of Mitsui Bussan; No. 493 in the 
- amount of Y143,405.42, Katakura Filature & Cotton Spin- 
- ning Kaisha; No. 494 in the amount of Y111,975.85, Mit- 
_ gubishi Shoji K. K.; No. 495 in the amount of Y80,- 
844.69, Hara Gomei Kaisha; No. 496 in the amount of 
Y45,477.97, Nippon Cotton K. K.; No. 498 in the amount 
of Y2,482.67, Shinyei Kiito K. K.; No. 499 in the amount 
of Y45,114.34, Asahi Sangyo K. K.; No. 500 in the amount 
of Y2,883.90, Yamada Shoji K. K.; No. 501 in the amount 
of 'Y1,153.56, Okura Shoji K. K.; No. 502 in the amount 
of Y4,087.63, Gunze Sangyo K. K.; No. 991 in the amount 
of Y7,197.23, Messrs. Charles Rudolph & Co.; No. 992 m 
the amount of Y25.08, Messrs. Fricha, Ltd.; and No. 993 
in the amount of Y4,802.33, Messrs. 'Siber, Hegner & Co.; 
_ (5) the original of Cashier’s Order No. 499 is contaimed 
_ in a daily “Paid” checks (including cashier’s orders) file 
_ consisting of cancelled checks and cashier’s orders, kept 
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according to date of return for payment by the bank, 
bound and tied together at the upper left margin by 
string and sealed by the Yokohama Head Office; (6) the 
original of Voucher No. 66 is contained in a separate file 
consisting of cancelled checks, cashier’s orders and ex- 
ecuted vouchers also bound and tied together at the 
upper left margin with string and sealed by the Yoko- 
hama Head Office; (7) he caused a diligent search to be 
made of the records of the Yokohama Head Office but 
was unable to locate the Ledger Card of the Special Cur- 
rent Account of the Yokohama Raw Silk Exporter’s As- 
sociation referred to in Voucher No. 66, drawn by the 
latter on September 22, 1942, and noted in the 'Y45,114.34 
credit entry on September 23, 1942 in the Ledger of 
Current Account of Asahi Sangyo K. K.; (8) the orig- 
inal ledgers, cashier’s order and voucher in question (a) 
are from the official records of The Yokohama Specie 
Bank, Ltd., Yokohama Head Office, which had been main- 
tained by it in the regular course of its business; and 
(b) are now in the possession of the Special Liquidator’s 
Office, being kept for and on its behalf at The Bank of 
Tokyo, Yokohama Branch, No. 60 Minami Naka-dori, 
5-chome, Naka-ku, Yokohama, Japan; (9) the said ledgers, 
cashier’s order and voucher constitute the only books, 
records or documents of account of The Yokohama Specie 
Bank, Ltd. known to exist or now in the possession of 
the Special Liquidator’s Office pertaining to the trans- 
action or transactions between the Yokohama Raw Silk 
Exporter’s Association, Asahi Sangyo K. K. and The 
Yokohama Specie Bank, Ltd. Yokohama Head Office, 
with respect to said Cashier’s Order No. 499; and no 
other books, records, documents or correspondence are 
in the possession of the Special Liquidator’s Office bear- 
ing on the circumstances of issuance and payment of 
said Cashier’s Order or related transactions incident 
thereto; (10) the information contained in this affidavit 
and the annexed photostatic documents has been volun- 
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tarily furnished for the use of the United States Gov- 
ernment; and (11) such information is, according to his 
best knowledge, information and belief, true and correct. 


Yuji Ikeno 
Yus1 Ikeno 


Acting Special Liquidator of the Yokohama 
Specie Bank, Ltd. Special Liquidator’s Of- 
fice of Closed Institutions with Overseas 
Activities 
Japan ) 
(City of Tokyo ) SS: 
Embassy of the United States of America ) 


Subseribed and sworn to before me this 12th day of 
January, A.D., 1954. 
John F. Knowles 
JonN F. KNow.es 


Vice Consul of the United States of America 
duly commissioned and qualified Service No. 
18993; Tariff No. 38; No fee prescribed. 


AFFIDAVIT 


The undersigned, being first duly sworn on oath, de- 
poses and states (1) that the books, records and docnu- 
ments of account, from which the attached photostatic 
copies were prepared, were made available for examina- 
tion and copying by Mr. Yuji Ikeno, Acting Special 
Liquidator of The Yokohama Specie Bank, Ltd., Special 
Liquidator’s Office of ‘Closed Institutions with Overseas 
Activities (hereafter referred to as the “Special Liquida- 
tor’s Office”), Japanese Government; (2) that Messrs. 
Genzaburo Mori and Tomoya Chihara, Chief and staff 


| member, respectively, of the Third Business Section of 


the Special Liquidator’s Office, delivered said records, 
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described as taken from the official files and records of 
the Yokohama Head Office, Yokohama Specie Bank, Ltd, 
for the year 1942 and maintained by it in the regular 
course of its business, to the office of the Japan Mission, 
United States Department of Justice; (3) that the under- 
signed examined said books, records and documents of 
account and caused photostatic copies thereof, annexed 
hereto, to be made of (a) Voucher No. 66 stamped Sep- 
tember 22, 1942 in the amount of Y566,818.17, described 
as an application for withdrawal of funds by the Yoko- 
hama Raw Silk Exporter’s Association from its Special 
‘Current Account; (b) Cashier’s Order No. 499 in the 
amount of Y45,114.34, stamped September 23, 1942 and 
bearing on the reverse side an handwritten endorsement 
between the stamped English words: “For Asahi Sangyo 
Kaisha, Ltd.”—“P. P. Managing Director”; (c) pages 43 
and 44 of the Ledger of Current Account of Cashier’s 
Orders setting forth a credit entry on September 22, 
1942 in the amount of Y45,114.34 opposite the notation 
and reference to Number “499”, and a debit entry on 
September 23, 1942 for Y45,114.34; and (d) Ledger of 
Current Account of Asahi Sangyo K. K. showing a credit 
entry on September 23, 1942 in the amount of Y45,114.34; 
{4) that said Voucher No. 66 in the amount of Y566,- 
818.17 was contained in a file of similarly-sized papers 
and documents bound and tied together at the upper 
left margin with string and surmounted by the seal of 
“THE YOKOHAMA SPECIE BANK L’D, YOKO- 
HAMA”; (5) that Cashier’s Order No. 499 in the amount 
of Y45,114.34 was contained in a separate file of sim- 
ilarly-sized papers and documents also bound and tied 
together at the upper left margin with string and sur- 
mounted by the seal of “THE YOKOHAMA SPECIE 
BANK L’D, YOKOHAMA”; (6) that the Special Ligui- 
dator’s Office informed the undersigned that the Acting 
Special Liquidator of the Yokohama Specie Bank, Ltd. 
had caused a diligent search to be made of the records 
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of its Yokohama Head Office but was unable to locate 
the Ledger Card of the Special Current Account of the 
Yokohama Raw Silk Exporter’s Association, which is 
referred to in said Voucher No. 66 dated September 22, 
1942 and is noted on the Ledger of Current Account of 
Asahi Sangyo K. K. as a part of the Y45,114.34 credit 
entry on September 23, 1942; (7) that the annexed photo- 
static copies were compared with said ledgers, cashier’s 
order and voucher and found to conform to and to con- 
stitute true and correct photostatic copies thereof; (8) 
that said photostatic copies as well as the original ledg- 
ers, cashier’s order and voucher from which they were 
made were presented to the Language Services Branch, 
Political Division, American Embassy, Tokyo, for trans- 
lation; and (9) that the books, records and documents of 
account comprising said ledgers, cashier's order and 
voucher, and the stamped and handwritten entries as 
well as impressions of Japanese-character seals contained 
therein, appeared to be quite old but their precise age 
could not be ascertained by general examination. 


Lester N. Salwin 
Lesrer N. Satwin 
Chief, Japan Mission 
U.S. Department of Justice 
Japan ) 
City of Tokyo ) SS: 
Embassy of the United States of America ) 


Subscribed and sworn to before me this 12th day of 
January, A.D., 1954. 


John F. Knowles 
Joux F. KwNow .es 


‘Vice Consul of the United States of America 
duly commissioned and qualified; Service 
No. 18994; Tariff No. 38; No fee prescribed, 
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AFFIDAVIT 
Japan ) 


City of Tokyo ) SS: 
Embassy of the United States of America ) 


Noboru Koyama, being first duly sworn on oath de- 
poses and states that (1) he is a translator employed 
by the Language Services Branch, Political Division, 
American Embassy, Tokyo; (2) he reads, writes and 
well understands both the English and Japanese lan- 
guages; (3) the annexed English translations prepared 
by him are, according to his best knowledge, ability and 
belief, true and complete translations of the Japanese 
text of the attached photostatic documents; and (4) said 
documents, together with the original ledgers, cashier’s 
order and voucher of which said documents are photo- 
static copies, were presented to him for translation by 
the Japan Mission, United States Department of Justice. 


Noboru Koyama 
Nosorv Koyama 
Japanese Translator, Language Services 
Branch, Political Division, American Em- 
| bassy, Tokyo 
Subseribed and sworn to before me this 12th day of 
January, A.D., 1954. 


John F. Knowles 
Joun F. Kwow.es 


Vice Consul of the United States of America 
duly commissioned and qualified; Service No. 
18995; Tariff No. 38; No fee prescribed. 
(Seal) Okumura 
The Yokohama Specie Bank L’d 
Yokohama 


Showa 17 year 9 month 22 day (Tuesday) 





(Seal) (Seal) 
Yamada Sakata 
File of Paid Checks 
241 Sheets (Seal) Hotta 
['Cover] 


Special Current Deposit 


Head Office Deposit 
Section 


Sep 22 1942 
Transferred 


‘Column for Check Seal 
(Seal) 
Sakata 
260 
Pass book No. 500 


Showa 
Year 
Month 
Day 
Sep 22 1942 


‘Sum to be paid to members of the Yokohama Raw Silk 
| Exporters Association 


Application 

The sum of Five hundred sixty-six thousand eight 
! hundred and eighteen yen and seventeen sen 

‘Chief of 

Section 


Manager’s Quarter 


' This will apply to payment of the said sum out of our 
| Special Current Account 
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The Yokohama Raw Silk Exporters Association 
Deputy Chief Bin Sugiyama 


Yokohama Naka-ku Nakadori 5 chome 
The Yokohama Specie Bank 
Head Office 


(Seal—Yokohama Raw Silk Exporters Association) 


Y100 Note Y Checked up 
Y10 Note Y Seal Signature 
Y 5 Note Y (Seal) Ino 
x (Seal) Takahashi 
x 


566818.27 (Seal) Shimoda 
(Seal) Ino 


(Seal) Okumura 
The Yokohama Specie Bank L’d 


(Seal) Yokohama (Seal) Yamada 
Yamada 
Showa 17 year 9 month 23 day (Wednesday) 
(Seal) ‘Sakata 


File of Paid ‘Checks 


293 Sheets (Seal) Hotta 
[Cover] 


September 23, 1942 
CHECK 


A sum of forty-five thousand one hundred and fourteen 
yen and thirty-four sen 
Pay to Asahi Sangyo Kabushiki Kaisha 
Yokohama. Office 





ofl 


Against presentation of this check 
Showa seventeen year nine month twenty-two day 


iv 


> Drawn at Yokohama City 
. Yokohama City, Naka-ku, Minami Nakadori Five chome 
. The Yokohama Specie Bank, Head Office 
Manager 
7 (Seal) 
rie Sakata Hikoo Sakata Hikoo (Seal) Sakata Hikoo 
: Naka-dori Five chome 
Bank 
(Seal) 
Sakata 
(‘Seal) 
‘Checking 
Seal 
Current Deposit a/c 
(Personal Section) 
(Seal) 
Checking 
Seal 
(Seal) Current overdraft Yen 45,114.34 
Shimoda (Seal) Hinata 
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EXHIBIT R-2 


AFFIDAVIT 


Japan ) 
‘City of Tokyo ) SS: 
| Embassy of the United States: of America ). 


Yuji Ikeno, being first duly sworn on oath deposes and 
states that (1) he is Acting Special Liquidator of The 
| Yokohama Specie Bank, Ltd., Special Liquidator’s Office 

of Closed Institutions with Overseas Activities (here- 
after referred to as the “Special Liquidator’s Office”), 
operating under the general supervision of the Ministry 
of Finance, Japanese Government, and as such, in charge 
of the liquidation of affairs of The Yokohama Specie 


| Bank, Ltd. at the present time; (2) the photographs an- 
' nexed hereto conform to and are true and correct repro- 


ductions of the following 1942 books, records and docu- 


‘ments of account of the Kobe Branch of The Yokohama 
‘Specie Bank, Ltd.; (a) cancelled Cashier’s Order No. 


4467 dated September 25, 1942 issued by said Kobe Branch 


to Asahi Sangyo K. K., and bearing perforated “Paid” 
| mark, together with the reverse side showing the latter’s 
' endorsement; (b) Ledger Card for: Special Current Ac- 


count of the Kobe Raw Silk Exporter’s Association show- 
ing debit entry on September 25, 1942 in the amount of 
'Y169,626.43 to cover the issuance of cashier’s orders; (c) 
Ledger of Current Account of Cashier’s Orders setting 
forth a credit entry on September 25, 1942 in the amount 
of Y35,208.75 to cover cashier’s order No. 467 issued in 


favor of Asahi Sangyo K. K.; (d) Ledger of Current 


| Account of Asahi Sangyo K. K. setting forth a credit 


entry on September 25, 1942 in the amount of Y35,208.75 


_ with the notation “c/o”, ie., “cashier’s order”; (3) the 
_ Ledger of Current Account of Cashier’s Orders contains 
 eredit entries dated September 25, 1942 covering nine 


(9) cashier’s orders totalling Y169,626.43 issued in favor 
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of Asahi Sangyo K. K. and eight (8) other concerns; 
namely, No. 4467 in the amount of Y35,208.75, in favor 
of Asahi Sangyo Kabushiki Kaisha; No. 4469 in the 
amount of Y45,167.00, Mitsui Bussan K. K.; No. 4471 in 
the amount of Y5,805.43, Shinyei Kiito K. K.; No. 4472 
in the amount of Y2,382.36, Yamada Shoji K. K.; No. 
4473 in the amount of Y4,952.79, Kanematsu Shoten 
K. K.; No. 4474 in the amount of Y3,869.46, Tokyo Bus- 
san K. K.; No. 4475 in the amount of Y75.24, Sanko 
K. K.; No. 4476 in the amount of Y44,354.50, Gunze 
Sangyo K. K.; and No. 4477 in the amount of Y27,810.90, 
Mitsubishi Shoji K. K.; (4) the original of said cashier’s 
order No. 4467, from which the attached photographic 
copy was made, is contained in a daily “paid” check (in- 
eluding cashier’s orders) file consisting of cancelled 
checks and cashier’s orders, kept according to date of 
return for payment by the bank, bound and tied together 
with string at the left margin and sealed by the Kobe 
Branch of The Yokohama Specie Bank, Ltd.; (5) the 
original ledgers, ledger card and cashier’s order, from 
which the attached photographic copies were made, are 
(a) from the official records of the Kobe Branch, Yoko- 
hama Specie Bank, Ltd. which had been maintained by 
it in the regular course of its business; and (b) are now 
in the possession of the Special Liquidator’s Office, being 
kept for and on its behalf at The Bank of Tokyo, Kobe 
Branch, 24 Kiyomachi, Ikuta-ku, Kobe, Japan; (6) pur- 
suant to the authority and direction of the undersigned, 
the attached photographie copies were prepared and com- 
pared with the originals for the purpose of making them 
available to the Japan Mission, United States Depart- 
ment of Justice; (7) the ledgers, ledger card and cashier’s 
order referred to in the attached photographs constitute 
the only books, records or documents of account of The 
Yokohama Specie Bank, Ltd. known to exist or now in 
the possession of the Special Liquidator’s Office pertain- 
ing to the transaction or transactions between the Kobe 
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Raw Silk Exporter’s Association, Asahi Sangyo K. K. 
and The ‘Yokohama Specie Bank, Ltd., Kobe Branch, with 
respect to said cashier’s order No. 4467, and no other 
books, records, documents or correspondence are in the 
possession of the Special Liquidator’s Office bearing on 
the circumstances of issuance of said cashier’s order or 
related transactions incident thereto; (8) the information 
set forth in this affidavit, the attached photographic 
copies, and the letter of transmittal dated December 15, 
1953 addressed to the Japan Mission, United States De- 
partment of Justice, has been voluntarily furnished for 
the use of the United ‘States Government; and (9) such 
information is, according to his best knowledge, infor- 
mation and belief, true and correct. 


Yuji Ikeno 
Yusr IKeno 


Acting Special Liquidator of the Yokohama 


Specie Bank, Ltd. Special Liquidator’s Of- 
fice of Close Institutions with Overseas 
Activities 


Japan ) 
City of Tokyo ) SS: 
Embassy of the United States of America ) 


‘Subscribed and sworn to before me this 12th day of 
January, A.D., 1954. 


John F. Knowles 
Joun F. Know tes 


Vice ‘Consul of the United States of America 
duly commissioned and qualified; Service No. 
18991; Tariff No. 38; No fee prescribed. 
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SPECIAL LIQUIDATOR’S OFFICE OF CLOSED IN- 
STITUTIONS WITH OVERSEAS ACTIVITIES 


Address: Sumitomo Bank Building, No. 1, Nihonbashi Tori 
2-chome, ‘Chuo-ku, Tokyo, Japan. 


Tokyo, 15 December 1953 


Ref. No.: GH3G—311 

Mr. Lester N. Salwin 
Chief, Japan Mission 

U.S. Department of Justice 
American Embassy 
Akasaka, Minato-ku, Tokyo, 


Dear Sir, 


Re: Payment to Asahi Silk Co. by Kobe Raw Silk Ex- 
porters Association in 1942 


In compliance with you request, we now have the pleas- 
ure of submitting you herewith the photostatic copies, 
five in all together with the negatives thereto, of records 
pertaining to the capitioned subject as follows: 


1. That of the paid cheque (Y.S.B. Cashier’s Order) 

in the amount of Y35,208.75 favouring Asahi Sangyo 

K.K. issued on behalf of the Yobe Raw Silk Ex- 
orters Ass’n. 

. That of Special Current Account’s Ledger (card) 
of the Kobe Raw Silk Exporters Ass’n. (Account No. 
1196) pertaining to the drawing of Y169,626.43 on 
September 25, 1942 from the account. 

3. That of Ledger of Current Account registering 
cashier orders issued, to prove that the payment of 
Y169,626.43 referred to the preceeding paragraph was 
made in nine (9) cheques. 

4. That of Current Account Ledger of the Asahi 
Sangyo K.K. showing the credit entry of Y35,208.75 
on the account. 


We ha e®¢8¢ 
charged the sum of Y2,500.—in the above connection as 
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per receipt enclosed, for which we will be pleased to 


receive your * * * nt in due course. 
Yours truly, 
The Yokohama Specie Bank, Ltd. 
(Closed Institution) 
e e es e 


AFFIDAVIT 


Noborn Koyama, being first duly sworn on oath de- 


_ poses and states (1) that he is a translator employed by 
' the Language Services Branch, Political Division, Ameri- 
' can Embassy, Tokyo; (2) that he reads, writes and well 
_ understands both the English and Japanese languages; 
| (3) that the annexed English translations prepared by 
_ him are, according to his best knowledge, ability and be- 


hef, true and complete translations of the Japanese text 


| of the attached photographic documents; and (4) that 


said documents were presented to him for translation by 
the Japan Mission, United States Department of Justice. 


Noboru Koyama 
Nosorv Koyama 


Japanese Translator, Language Services 
Branch, Political Division, American Em- 
bassy, Tokyo 

Japan 


) 
City of Tokyo ) SS: 


| Embassy of the United States of America ) 


Subseribed and sworn to before me this 12th day of 


January, A.D., 1954. 


John F. Knowles 
Joun F. Know ies 


Vice Consul of the United States of America 
duly commissioned and qualified; Service No. 
18992; Tariff No. 38; No fee prescribed. 
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EXHIBIT R-7e 
JAPAN ) 
CITY OF YOKOHAMA ) SS: 


AMERICAN CONSULATE GENERAL ) 


YUJIKO NISHIMOTO, being duly sworn, deposes and 
Says: 


That he is a resident of Yokohama, Japan, now en- 
gaged in the silk business as Managing Director of Hara 
& Co., Ltd. 


That he is now President of the Raw Silk Exporters’ 
Association of Japan. 


That in 1936 and for a number of years prior thereto 


‘he was engaged in the silk business in Japan and U.S.A. 


as Manager of Hara & Company. 
That he knows of his own knowledge that in 1936, with 


‘the approval of the importers of raw silk from Japan in 


the United States, an assessment plan was established 
according to which the Japanese raw silk exporters in 


Japan including Asahi Silk Company, L’td. and Hara & 


Company, agreed to collect and remit through the spe- 


‘cial committee of raw silk promotion set up within the 
' Central Raw Silk Association of Japan to the Interna- 


tional Silk Guild in New York in dollars for its use an 


| assessment of five Yen on each bale of raw silk exported, 
‘with the understanding that said five Yen rate was sub- 
| ject to change in the event that a higher rate should be 


| Japan and the importers and dealers in New York were 


deemed necessary or advisable. 


That this plan provided for financing the Guild’s silk 
promotion in the United States, and the exporters in 


parties to it. 
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That commencing January 1 1937 said assessments 
were collected by the Japanese exporters and remitted to 
said Guild through the channels above described. 


That during the period May 1940 to August 1941 said 
assessments were collected by the Japanese exporters, 
but, with the exception of a single partial remittance in 
November 1940, the assessments thus collected were not 
remitted to said Guild by forces over which Japanese 
exporters had no control. 


/s/ Yujiro Nishimoto 
Yusmo NisHimMotTo 


Subscribed and sworn to before me this 19th day of 
December, 1952. 
/s/ George H. Zentz 
Georce H. Zentz 
American Consul 
(SEAL) 


EXHIBIT R-6 


TAKUICHI WAKIMOTO, being duly sworn, de- 
posses and says: 


That he is a resident of Tokio, Japan, now engaged in 
the silk business as manager of the Yokohama Branch of 
Gerli International Corporation. 


That from 1936 to 1939 he was head of the Silk De- 
partment of the New York office of Mitsui and Company, 
Ltd. and that during such period he was a member of 
International Silk Guild, Inc., serving for most of such 
time as its [Vice President, member of its Board of Di- 
rectors, and of its Executive Committee. 
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That upon his return to Japan in 1939 he was em- 
ployed by Mitsui and Company, Ltd. until 1948 and, 
from 1942 to 1946, concurrently served as President of 
the Yokohama Raw Silk Exporters Association and is 
familiar with its affairs. 


‘That to the best of his knowledge and belief, an agree- 
ment was entered into in 1936 by the importers of raw 
silk from Japan in the United States, the eight leading 
exporters of such silk in Japan, including Mitsui and 
Company, Ltd. and Asahi Silk Company, Ltd., and In- 
ternational Silk Guild, Inc., according to which the im- 
porters agreed to pay and the exporters agreed to col- 
lect and remit to the Guild in dollars for its use an 
assessment of five yen on each bale of silk purchased by 
said importers from said exporters during the life of 
: agreement, with the understanding that said five 
95 ven rate was subject to change in the event that a 

higher rate should be deemed necessary or advis- 
able. 


That the exporters in Japan, including Mitsui and 
Company, Ltd. and Asahi Silkk Company, Ltd., through 
their associations, the Raw Silk Exporters’ Association 
of Yokohama and the Raw Silk Exporters’ Association of 
Kobe, adopted a resolution on May 14, 1936 which pro- 
vided that the exporters would control said assessments 
through a Special Committee to be set up within fhe 
Central Raw Silk Association of Japan which the ex- 
porters would control by majority membership; and that 
said resolution was subsequently approved in the con- 
tent proposed by the exporters by said Central Raw Silk 
Association and by the Department of Agriculture and 
Forestry of the Japanese Government. 


That likewise the exporters provided that the assess- 
ments each exporter collected be assembled by the Ex- 
porters’ Associations and forwarded to said Special ‘Com- 
mittee for remittance to said Guild. 
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That commencing January 1, 1937, said assessments 
were collected from the importers by the exporters, in- 
cluding Mitsui and Company, Ltd. and Asahi Silk Com- 
pany, Ltd., and remitted to said Guild through the chan- 
nels established by the exporters for the purpose of 
carrying out their commitment to collect and to remit said 
assessments to the Guild. 


That during the period May 1940 to August 1941 said 
assessments were collected from the importers by the 
exporters, including Mitsui and Company, Ltd. and Asahi 
Silk Company, Ltd., but, with the exception of a single 
partial remittance in November 1940, the assessments 

thus collected were not remitted to said Guild 
96 but were retained by said Exporters’ Associations, 
under the control of the exporters. 


That, following the termination of the war between 
the United States and Japan, affiiant learned that said 
Guild was seeking to recover from the assets of each 
of the exporting firms which had entered into the agree- 
ment aforesaid vested in the United States by the Alien 
Property ‘Custodian, the amount of the assessments each 
had collected under said agreement which had not been 
remitted to said Guild. 


‘That, likewise, affiant was apprised of the investigation 
conducted in 1948 by representatives of the Japanese 
Government at the direction of the Supreme Commander 
Allied Powers (SCAP) which resulted in a report to 
the Office of Alien Property in the United States al- 
legedly relating to the claims of the Guild against the 
vested assets of said exporting firms. 


That, in the course of said investigation, former rep- 
resentatives of each of the said exporting firms, including 
affiant, were advised by one of the representatives of the 
Japanese Government conducting the investigation that 
it might be better for them to indicate their denial of 
any obligation to the Guild to eliminate any complications 


rE ee 8 


<~ 
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in the future but, if they considered it better not to do 

so or a matter of policy in the interest of the silk in- 

dustry as a whole, it was entirely up to them; and affiant 

knows of his own knowledge that the report of those 
conducting said investigation was transmitted to 

97 SCAP without examination by or the approval of 
the exporters. 


' That in 1948, at the instance of Mr. Paolino Gerli, 
President of International Silk Guild, Inc., affiant re- 
quested former representatives of each of said eight ex- 
porting firms to join in a statement of the essential facts 
of the agreement aforesaid and of the assessments col- 
lected and withheld in Japan to be forwarded to the 
Guild for presentation in connection with its claims. 


That said request was uniformly refused, principally 
‘upon the grounds of a belief that eventually the assets 
‘vested by the Alien Property Custodian in the United 
‘States would be returned to their pre-war owners and 
‘a fear that if anything were said which might be con- 
strued as an acknowledgment of the liability of said ex- 
‘porting firms for the amounts claimed by the Guild 
‘against each, the Guild might sue in Japan for the re- 
covery of said funds in dollars which, at post-war ex- 
change rates, would prove disastrous. 


That, at the request of the officers of the Guild, affiant 
continued his effort to obtain whatever information he 
‘could regarding this matter from persons with knowledge 
of the facts and from such pertinent records as he might 
be able to locate and inspect. 


That such continued investigation proved fruitless un- 

til June 1952 when he obtained access to certain 

98 records and memoranda of said Association which 
have disclosed the following: 


That on July 16, 1942, the Special Committee then 
‘being dormant because of war conditions, the Exporters’ 
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Associations of Yokohama and of Kobe took up with 
Mr. Matsudaira, President of the Central Raw Silk As- 
sociation, the matter of disposing of the assessments 
which the exporters had collected from the importers in 
the United States but had not remitted to the Guild, then 
in the hands of the Exporters’ Associations, amounting 
to Y1,664,875. 


That under date of September 2, 1942, Mr. Matsudaira 
requested that of the foregoing amount Y532,195 be re- 
tained by the Yokohama Association and Y167,805 by the 
Kobe Association and the remainder, or Y964,875 be 
turned over to the Special Committee, advising that ap- 
proval of this arrangement had been obtained from the 
Special ‘Committee. 


‘That in the files of the Yokohama Association there 
is an official receipt dated September 8, 1942 signed by 
Mr. Matsudaira for Y1,298,480, including Y532,195 pay- 
able to the Yokohama Association—an offset account. 


That the foregoing covers the Yokohama portion only 
and it may be reasonably assumed that a similar receipt 
covering its portion was given to the Kobe Association. 


That the records of the Yokohama Association show 
that on September 22, 1942 the sum of Y566,818.17 was 
| returned by the Association to the individual ex- 
99 porters on a pro rata basis, the difference in the 

amounts representing interest on the principal. 


The same records show that on September 22, 1942, 
Y45,114.34 of the foregoing Y566,818.17 was returned to 
Asahi Silkk Company, Ltd. Yokohama Branch. 


That it is reasonable to assume that its proportionate 
share of the Y167,805, plus interest, retained by the Kobe 
Association was returned by that Association to Asahi 
Silk Company, Ltd. in Kobe on or about the same date, 
namely September 22, 1942. 
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That the same records shows that on September 22, 
| 1942, Y117,367.50 were returned to Mitsui and Company, 
Ltd. 
Takuichi Wakimoto 
TaxvuicHI! Wakimoto 
JAPAN ) 
CITY OF YOKOHAMA ) SS: 
_ AMERICAN CONSULATE GENERAL ) 


‘Subscribed and sworn to before me this 17th day of 
September, 1952. 
George H. Zentz 
Georce H. Zentz 


‘Consul of the United States of America in 
and for Yokohama, Japan. 
Service No. 3054; Tariff No. 28 
(SEAL) 


UNITED STATES OF AMERICA 
DEPARTMENT OF JUSTICE 
OFFICE OF ALIEN PROPERTY 
WASHINGTON, D. C. 


Decision of Paul V. Myron 
Deputy Director, Office of Alien Property 


IN THE MATTER OF: 


INTERNATIONAL SILK GUILD, INC. 
(Asahi Silk Company, Ltd. alleged debtor) 


Debt Claim No. 166 
Docket No. 49 34DC 51 
This claim is again before me for administrative con- 


sideration and determination pursuant to the Order of 
the Director, Office of Alien Property, “that the claim be 
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reopened in this Office for the purpose of reconsidering 
such evidence as the parties may adduce with respect 
to the issue whether Asahi Silk Company, Ltd. Japan, 
had in its possession on October 31, 1942, the effective 
date of Vesting Order No. 283 funds claimed by the 
claimant, and for such disposition as said evidence may 
warrant”. 


The International Silk Guild, Inc. alleges that Asahi 
Silk Company, Ltd., Japan, at the time of the vesting of 
its assets in the United States by the Alien Property 
Custodian was indebted to the Guild in the sum of 
$65,326.99, plus interest, and that, therefore, under the 
provisions of Section 34 of the Trading with the Enemy 
Act, as amended (50 U.S'C. App. §34) the claimant is 
eligible and entitled to payment of the debt out of the 
vested assets of Asahi, Japan. 


It is the contention of the claimant that an agreement 


was entered into in 1936 between the importers of silk 
in the United States and the exporters of silk in Japan 
whereby the importers agreed to pay a self imposed as- 
sessment on each bale of silk imported, the exporters 
agreed to collect such assessments and forward them 
to the Guild in dollars in New York and the Guild 
agreed to use such funds for the promotion of silk in 
the United States. Although shipments of silk con- 
tinued to be made and assessments continued to be col- 
lected until late in July 1941 at which time commerce 
between the United States and Japan stopped, the Guild 
received only one remittance from the Japanese after 
May 1940. The sum claimed represents the total amount 
of the assessments collected by Asahi, Japan, between 
May 1940 and July 1941, less a credit of $6,258.00 for 
Asahi’s proportionate share of that last remittance. 


“The claim came before me for the first time on an 
appeal by the Chief of the Claims Section of this Office 
from the decision of the Hearing Examiner allowing the 
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claim on equitable principles of trust law combined with 

a finding of a series of unilateral contracts between 

Asahi, Japan, as exporter and the New York importers 

to whom it sold silk pursuant to which Asahi made a 
: continuing offer or promise to remit to the Guild as- 
sessments collected from the importers. I reversed the 
Examiner’s allowance of the claim on the ground that 
there was no evidence in the record of any contract or 
; ‘meeting of the minds between the importers and the ex- 

‘porters, including Asahi, that the money paid by the 
. importers would be remitted to the Guild. 


' In a proceeding in the United States District Court 
for the District of Columbia brought by the claimant 


: ‘pursuant to section 34(e) of the Trading with the Enemy 
Act for a judicial review of my administrative deter- 
3 ‘moination, the court affirmed my disallowance of the plain- 


tiffs claim and granted the Government’s motion for 
summary judgment. ‘The court, however, in a Memo- 
‘randum Opinion stated that notwithstanding the absence 
‘of an agreement or meeting of the minds between the 
importers and the exporters, including Asahi, Japan, it 
‘would conclude that the claim should be allowed in view 
of the purpose and understanding on the part of the 
-importers at the time the money was paid and received 
by the exporters, including Asahi, Japan, with the know]- 
| edge of such purpose and understanding on the part of 
the importers paying the funds, if it were shown that 
' such funds were in the hands of Asahi, Japan, on the 
date of the vesting of its property in the Alien Prop- 
erty Custodian. The court continued: “To conclude other- 
wise would be to sanction an unjust enrichment con- 
trary to the law of the State of New York which is the 
' critical law here applicable.” Subsequently the plaintiff 
- moved to set aside the judgment and reopen the case 
for the purpose of receiving newly discovered evidence 
that Asahi, Japan, on the date of the vesting of its assets 
in the United States was in possession of some of the 
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funds collected from the importers in the United States 
claimed by the Guild. Judge Morris, before whom the 
motion was argued, suggested to Government counsel 
that in view of the nature of the newly discovered evi- 
dence upon which the plaintiff was basing its motion to 
reopen the case, the Office of Alien Property might wish 
to reconsider the claim administratively. Accordingly, 
on January 12, 1954, the Director issued an Order re- 
opening the administrative proceedings. 


The Claims Section has submitted for the record the 
following new evidence: The affidavit of Yuji Ikeno, dated 
January 12, 1954, to which are attached photostats of 
records of the Special Current Account of the Kobe 
Raw Silk Exporters Association, the Asahi Sangvo KK 
Current Account and a cancelled Yokohama Specie Bank 
eashier’s paid check dated September 25, 1942, showing 
a payment in favor of Asahi from the Kobe Association 
of Y35,208.75 (Exhibit R-1); another affidavit of Yuji 
Tkeno, dated January 12, 1954, to which are attached 
photostats of the Special Current Account of the Yoko- 
hama Raw Silk Exporters Association and cancelled 
eashier’s order No. 499, dated September 22, 1942, show- 
ing a payment from the Yokohama Association to Asahi 
Sangyo KK of Y45,114.34 (Exhibit R-2). 


. The claimant has submitted for the record the follow- 
ing new evidence: The affidavit of Takuichi Wakimoto, 
dated September 17, 1952 (Exhibit R-6), the affidavit of 
‘Yujiro Nishimoto, dated November 19, 1952 (Exhibit R- 
Te) both of which discuss the original assessment plan; 
Exhibits R-7a and R-7b, being respectively a copy of a 
receipt dated September 8, 1942, showing receipt of silk 
promotion funds by the Central Raw Silk Association of 


Japan from the Yokohama Raw Silk Exporters Associa- 


tion and a copy of pages 118 and 119 of the General 
Ledger of the Yokohama Raw Silk Exporters Associa- 
tion for the year 1942 dealing with promotion funds 
Special Current Account. 
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Briefs were submitted by the claimant and the Chief 


of the Claims Section and the parties were given an op- 


portunity for oral argument. 


The sole question at issue now, just as at the inception 
of this claim, is whether Asahi, Japan, at the time of the 
vesting of its property in the Alien Property Custodian 


'-was indebted to the claimant. This issue will be consid- 
' ered and determined anew on the entire record, includ- 


ing the recently discovered evidence. 


In my original determination I found that the absence 
of proof of an agreement or meeting of the minds be- 


' tween the importers and the exporters, including Asahi. 


Japan, that the funds paid by the importers would be 
remitted to the Guild was fatal to the Guild’s claim that 
Asahi, Japan, became indebted to it in the amount al- 


_ leged or in any amount. Judge Morris, who reviewed 
' my decision, came to the same conclusion. 


The claimant now contends that the new evidence and, 
in particular, the Nishimoto and Wakimoto affidavits 
“nails down beyond further doubt” that there was “a 


| clear and complete meeting of minds between the im- 


porters and the exporters that the exporters were to 
remit to the Guild the promotion funds” which the im- 
porters had paid to them for that purpose. The material 
parts of these affidavits are set forth as follows: Mr. 
Nishimoto (Exhibit R-7c) states: 


That he knows of his own knowledge that in 1936, 
with the approval of the importers of raw silk from 
Japan in the United States, an assessment plan was 
established according to which the Japanese raw silk 
Sr yeriens in Japan including Asahi Silk Company, 
Ltd., and Hara & Company, agreed to collect and 
remit through the special committee of raw silk pro- 
motion set up within the Central Raw Silk Associa- 
tion of Japan to the International Silk Guild in New 
York in dollars for its use an assessment of five 
Yen on each bale of raw silk exported, with the un- 
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derstanding that said five Yen rate was subject to 
change in the event that a higher rate should be 
deemed necessary or advisable. 
That this plan provided for financing the Guild’s 
sik promotion in the United States, and the ex- 
porters in Japan and the importers and dealers in 
New York were parties to it. 


Mr. Wakimoto (Exhibit R-6) states: 


That to the best of his knowledge and belief, an 
reement was entered into in 1936 by the importers 
oF raw silk from Japan in the United States, the 
- eight leading exporters of such silk in Japan, in- 
cluding Mitsui and Company, Ltd. and Asahi Silk 
Company, Ltd., and International Silk Guild, Inc., 
according to which the importers agreed to pay and 
the exporters agreed to collect and remit to the 
Guild in dollars for its use an assessment of five yen 
on each bale of silk purchased by said importers 
from said exporters during the life of agreement, 
with the understanding that said five yen rate was 
subject to change in the event that a higher rate 
should be deemed necessary or advisable. 


Nishimoto does not testify to any promise by the ex- 
porters to the importers that they would remit the as- 
sessments they collected to the Guild nor can we infer 
from any statement in his affidavit that there was any 
contractual or other obligation owing from any individual 
exporter to the Silk Guild which would be the basis of 
Asahi’s alleged indebtedness to the Guild. 


Wakimoto states to the best of his knowledge and be- 
lief in 1936 an agreement was entered into between the 
importers, the exporters and the Guild according to which 
the importers agreed to pay and the exporters agreed 
to collect and remit to the Guild the assessments col- 
lected. This statement is wholly inconsistent with the 
documentary evidence in the record concerning the estab- 
lishment of the plan and the manner of its operation 
from 1936 to 1941. 
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The evidence in the record shows that during the en- 
tire operative life of the program the assessment funds 
' which Asahi collected from the importers were trans- 
mitted through one of the Japanese exporters associa- 
' tions to the Central Raw Silk Association, a Japanese 
| government decreed organization which controlled the 
' silk industry in Japan. There is no evidence that Asahi, 
' Japan, ever remitted any of the assessment funds to the 
_ claimant or that it was ever understood or believed that 
Asahi was under any obligation to do so. The record is 
clear and convincing that the Central Raw Silk Associa- 
- tion had complete control of the funds and had the sole 
_ discretion (as exercised by the special committee set up 
- within the organization for the specific purpose) to de- 
termine how the funds were to be appropriated and 
spent. This is what the record discloses: 


In 1936, the first year of the plan’s operation, the Cen- 


tral Raw Silk Association adopted a budget for the pe- 
riod April 1936 through March 1937 in which Y505,000 
of the Y510,000 anticipated as income would be allocated 
to the Guild. The adopted budget of the Central Raw 
Silk Association for the period April 1937 through March 
1938 allocated Y2,000,000 to the Guild on an estimated 
income of Y2,250,000, at the same time allocating Y50,000 
to a French organization and the balance for other ex- 
penses. Although the actual income for that year 
amounted to Y2,239,105, the Guild in fact was given only 
Y1,832,600 while the French organization actually re- 
ceived more than Y50,000 originally allocated. The fol- 
lowing year the budget anticipated an income of Y2,- 
020,000 of which Y1,500,000 was allocated to the Guild, 
Y80,000 to the French organization and Y300,000 for ex- 
penses incident to the World Fairs. This last expendi- 
ture was made despite the strenuous objections of the 
President of the Silk Guild. Nevertheless, in its next 
budget the Central Raw Silk Association again allocated 
funds for participation in the Fairs. Thus it is quite 
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clear that despite the allegations of an agreement on 
the part of Asahi, Japan, to remit the funds it collected 
to the Guild, the funds were remitted by the Association 
to the claimant in part only and in varying proportions 
depending upon the intentions and desires of the Central 
Raw Silk Association for the particular year in question. 


Accordingly, the Nishimoto and Wakimoto affidavits, 
together with the entire record, offer no sound basis for 
departure from my previous findings that the assessment 
program from the very beginning was under the control 
of the Central Raw Silk Association and that there is 
no evidence of an agreement or a meeting of the minds 
to support the application of legal or equitable principles 
of contract or trust law in favor of the claimant. 


Unjust Enrichment 


The newly discovered evidence discloses and the Chief 
of the Claims Section now concedes that Asahi, Japan, 
was in possession of promotion funds in the amount of 
Y80,323.09 on October 31, 1942, the date of the vesting 
of its property in the Alien Property Custodian; Y35,- 
208.75 having been returned by the Kobe Exporters <As- 
sociation (Exhibit R-1) on September 25, 1942 and Y45,- 
114.34 having been returned by the Yokohama Raw Silk 
Exporters Association (Exhibit R-2) on September 22, 
1942. 


In concluding that the plaintiff had not established its 
right to receive the funds claimed because of the failure 
to prove any agreement or meeting of the minds between 
the importers and the exporters, including Asahi, Japan, 
that the money paid by the importers would be remitted 
to the plaintiff, the District Court stated that “notwith- 
standimg the absence of such an agreement the claim 
should be allowed because of the understanding on the 
part of the importers, if it were shown that such funds 
were im the hands of Asahi, Japan, at the time of the 
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vesting of its property in the Alien Property Custodian.” 
(Underscoring supplied). To conclude otherwise, the 
court said, would be to sanction an unjust enrichment con- 
trary to the law of the State of New York which is ap- 
plicable in this case. 


Accordingly, the claimant, applying the rationale of 
the District (Court, contends that even without an agree- 
ment, Asahi is indebted to the Guild not only for the 
assessment funds in its actual possession at the time of 
the vesting of its property in the Alien Property Cus- 
todian but also for the balance of the funds which were 
forwarded to the Central Raw Silk Association after 
May 1940. 


The claimant argues that actual possession by the 
‘Central Raw Silk Association of the part of the promo- 
‘tion funds which were forwarded to it in 1942 constitutes 
‘possession by the individual exporters because of the 
alleged control they had over a special committee of the 
‘Central Raw Silk Association. This theory of construc- 
‘tive possession was advanced in the prior proceedings. 
At that time the claimant urged that the exhibits show 
‘that the Central Raw Silk Association of Japan had 
transferred the promotion funds to an exporter’s asso- 
ciation of which Asahi, Japan, was a member, and that 
' such funds were held on reserve, which the claimant 
argued constitutes a repayment to Asahi, Japan, of such 
funds, so that they were in fact possessed by Asahi at 
the time of the vesting of its property in the Alien Prop- 
erty Custodian. This argument was rejected by Judge 
' Morris who held that there was no factual basis in the 
record for these conclusions. 


There is still no evidence in the record that Asahi, 
| Japan, controlled the Exporters Associations or the Spe- 
cial Committee of the Central Raw Silk Association. 


| The exporting companies, the two Exporters A'ssociations 
' and the Central Raw Silk Association were distinct en- 
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tities performing different functions. As the Guild of- 
ficials and Nishimoto state and the actual operations of 
the plan confirm, Asahi’s sole obligation was to transmit 
the assessment funds, after collecting them from the im- 
porters, to the Exporters Associations of Yokohama and 
Kobe for transmission to the Central Raw Silk Associa- 
tion. Funds in the possession of the Exporters Associa- 
tions were considered, according to bookkeeping entries, 
as reserves of the Central Raw Silk Association and not 
as funds of the exporters collectively or individually. 
Moreover, throughout the operative life of the program 
the Central Raw Silk Association through the Special 
Committee set up by its governing regulation exercised 
complete ownership and control over the funds and di- 
rected all payments therefrom. 


Consequently, the only promotion funds that may be 
said to have been in the posssesion of Asahi, Japan, at 
the time of the vesting of its property in the Alien Prop- 
erty Custodian are the payments from the Yokohama and 
Kobe Exporters Associations totalling Y80,323.09. While 
the possession and retention of these funds, which were 
collected by Asahi with the understanding that they were 
to be used for promotional purposes, constitutes an un- 
just enrichment, it does not follow that the Silk Guild 
is necessarily entitled to them. That conclusion can be 
reached only from proof that the promotion funds in 
the hands of Asahi in fact belonged to the Guild. Such 
proof is lacking. 


_ During the operation of the assessment program, the 
Guild received varying amounts of the total collections, 
at times in fairly regular monthly payments, at times 
sporadically, but always in accordance with the decisions 
of the Central Raw Silk Association which made every 
remittance the Guild had ever received. Although it was 
‘the practice of the Central Raw Silk Association to allo- 
cate the promotional funds to various organizations at 
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the beginning of each fiscal year, there was no budget 
set up by the Central Raw Silk Association allocating 
any of the funds involved in this claim (1940 and 1941 
collections) from which it might be determined how 
much of the Y80,323.09 was to be distributed to the Silk 
Guild and how much to other promotional organizations. 
The record is quite clear that there was no understand- 
ing or agreement that money paid to the Central Raw 
Silk Association would be automatically remitted to the 
Guild. Without any indication of the amount, if any, 
that would have been remitted to the Silk Guild, it can- 
not be said that the unjust enrichment of Asahi was 
at the expense of the Silk Guild any more than it might 
have been at the expense of the French organization or 
other organizations which in the past were the recipients 
of promotion funds. 


After a thorough consideration of the entire record, 
including the new evidence, I find that there is no sound 
basis, in law or in fact, for the Guild’s claim that Asahi, 
Japan, ever became indebted to it in the amount alleged 
or in any amount. Accordingly, the claim is again dis- 
allowed. 


Under Departmental Order, a copy of this decision will 
be submitted to the Attorney General. The decision will 
become final unless, within 60 days from the date hereof, 
the Attorney General shall, by order, undertake to review 
it. If the decision is reviewed by the Attorney General, 
his order will fix the time for the submission of excep- 
tions and briefs. 


/s/ Paul V. Myron 
Pau. V. Myron 
Deputy Director 
Office of Alien Property 


January 31, 1956 
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CIVIL DOCKET (Continued) 
1956 


Feb 29—Supplemental transcript of proceedings filed 
Mar 21—Motion of Pltf. for leave to file a supplemental 
complaint; c/s 3-20-56; P & A, filed 
Mar. 21—Order granting leave to file supplemental 

complt. McLaughlin, J. (N) 
Mar 22—Supplemental complaint of pltf.; ¢/s 3/20/56 
filed 


Apr 10—Answer of defts to supplemental complt for 
review, c/m 4-10-56, app. Dallas S. Townsend, James 
D. Hill, Walter T. Nolte & Daniel G. McGrath filed 

June 29—Second motion of defts. for summary judg- 
ment; notice; memorandum; exhibits A & b; M.C. 

filed 

June 29—Motion of pltf. for summary judgment; c/m 
6-29-56; P & A; M.C. 6-29-56. filed 


1957 


‘Mar 29—Memorandum Opinion granting defts’ motion 
for summary judgment. (N) Morris, J. 

May 9—Stipulation as to exhibits A, B, C, D attached 
to stipulations to be a part of the record filed 

May 8—Order granting pltf’s motion for summary 
judgment for $222.16 and denying balance of pltf’s 
claim and denying deft’s motion for sammary judg- 
ment. (N) Morris, J. 

July 5—Notice of Appeal by pltf; copies mailed to 
Daniel G. McGrath & James D. Hill, H.O.L.C. Bldg. 
Deposit by Delmar W. Holloman, $5.00. filed 

_ July 8—Notice of appeal by defts; Copy mailed to Del- 
mar Holloman by Clerk. 

| July 15—Cost bond on appeal of pltf. in amount of 
$250.00 with National Surety Corp. approved. 
Keech, J. 
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55 FILED Mar. 21, 1956, Harry M. Hull, Clerk 


ORDER GRANTING LEAVE TO FILE A 
SUPPLEMENTAL COMPLAINT 


Upon consideration of the motion of Plaintiff, filed 
- pursuant to Rule 15d of the Federal Rules of Civil 
Procedure, as amended, for an order granting leave to 
' file a supplemental complaint and said motion having 
~ come on to be heard before me upon argument of counsel 
' representing the respective parties and due deliberation 
having been given to the record on file in the Office of 
the Clerk of this Court and the orders of this Court 
filed therein which have held this case in suspense, pend- 
ing further order of the Court by reason of the fact 
| that this Court entered orders on April 13, 1953 and 
' October 7, 1953 setting aside its previous order and 
judgment entered in this proceeding on July 8, 1952, 
- reopening the proceeding to receive newly discovered evi- 
' dence in accordance with the provisions of the Trading 
' with the Enemy Act, as amended, and returning to the 
custody of the Director of the Office of Alien Property, 
Department of Justice, the record in this case for further 

administrative consideration of the new evidence, 
56 and the Director of the Office of Alien Property, 

having reopened this claim for the purpose of fur- 
ther administrative consideration of the new evidence, 
and having rendered his decision on January 31, 1956, 
denying said claim and said decision having become the 
final decision when the Attorney General of the United 
States on February 10, 1956, refused to order a review 
under the applicable Rules of Practice of the Office of 
Alien Property (Rule 502.23), and a supplemental record 
having been filed herein, it is this 21st day of March, 
1956, 


ORDERED, that the motion for leave to file a supple- 
mental complaint be and the Plaintiff is hereby granted 
leave to file a supplemental complaint, and it is further 
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ORDERED, that the Defendants be and they are here- 
by granted leave to file an answer to the supplemental 
complaint within 20 days from the date of the filing of 
the supplemental complaint. 


7779? ? 
Judge 
No Objection: 
/s/ Daniel G. McGrath 
Attorney for Defendants 
e e e e 


oy 
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FILED Mar. 22, 1956, Harry M. Hull, Clerk 


SUPPLEMENTAL COMPLAINT FOR REVIEW 


The Plaintiff, by its undersigned attorneys, repeats 
and realleges Paragraphs 1 through 8 inclusive, of its 
complaint and as supplemental thereto alleges as follows: 


1. Pursuant to orders of this Court reopening this 
proceeding to receive newly discovered evidence in ac- 
cordance with the Trading with the Enemy Act, as 
amended, the record in this proceeding was returned to 
the Director of Defendant Brownell’s Office of Alien 
Property for further administrative reconsideration of 
the newly discovered evidence. 


2. The Director of Defendant Brownell’s Office of 
Alien Property reopened the claim for the purpose of 
further administrative reconsideration of the newly dis- 
covered evidence. In a decision dated January 31, 1956, 
Paul V. Myron, the Deputy Director of Defendant 
Brownell’s Office of Alien Property rendered a decision 
upon reconsideration of the entire claim including the 
new evidence and disallowed Plaintiff’s claim. In a 
lengthy decision rendered by the Deputy Director, he 

stated: 


58 “The sole question at issue now, just as at the 
inception of this claim, is whether Asahi, Japan, at 
the time of vesting of its property in the Alien 
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Property Custodian was indebted to the claimant. 

his issue will be considered and determined anew 
on the entire record, including the recently discov- 
ered evidence.” 


Notwithstanding that the new evidence disclosed and 


‘the Chief of the Claims Branch conceded that Asahi, 
Japan, was in possession of promotion funds in the 


amount of ¥80,323.09 on October 31, 1942, the Director 
found that the entire record including the newly discov- 


‘ered evidence offered no sound basis for departure from 


his previous findings and conclusions, that there is no 
evidence of an agreement or meeting of the minds to 
support the application of legal or equitable principles 


' of contract or trust law in favor of the Plaintiff. The 


Director also concluded that Asahi, Japan, while retain- 


- ing the funds collected by Asahi from the importers with 


the understanding that they were to be used for pro- 


' motional purposes, constituted an unjust enrichment, it 
' did not follow that the Silk Guild was necessarily en- 


titled to said funds. 
The Director concluded as follows: 


“After a thorough consideration of the entire rec- 
ord, including the new evidence, I find that there 
is no sound basis, in law or in fact, for the Guild’s 
claim that Asahi, Japan, ever became indebted to it 
in the amount alleged or in any amount. Accord- 
ingly, the claim is again disallowed.” 

Said decision, conclusions and finding of the Deputy 


' Director are contradicted by the record which contains 
| substantial and competent evidence supporting Plaintiff’s 


claim and which evidence constitutes a firm basis for 


_ the principles of law applied by the Chief Hearing Ex- 
- aminer as set forth in Paragraph 7 of the original com- 
' plaint. Even the facts and conclusions as stated by 


the Deputy Director in his decision of January 


59 31, 1956, disallowing said claim, constitute a basis 


for allowance of Plaintiff’s claim under the law 


| of the State of New York which controls this proceeding. 
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WHEREFORE, Plaintiff prays judgment that the De- 
fendants pay from the funds in their possession as a 
result of Vesting Order No. 283, effective on October 
31, 1942, the sum of $68,362.08 in accordance with the 
initial decision of Defendant Brownell’s Chief Hearing 
Examiner. 


/s/ Delmar W. Holloman 
Delmar W. Holloman 
Attorney for Plaintiff 


Of Counsel: 
Arthur J. Cerra 
Davies, Richberg, 
Tydings & Landa 
1000 Vermont Avenue, N.W. 
Washington 5, D. C. 


60 FILED Apr. 10, 1956, Harry M. Hull, Clerk 


ANSWER TO SUPPLEMENTAL COMPLAINT FOR 
REVIEW 


Defendants, for their answer to the supplemental com- 
plaint for review: 


I. Admit the allegations in paragraph 1 of the sup- 
plemental complaint. 


II. Deny the allegations in paragraph 2 of the sup- 
plemental complaint that, 


“Said decision, conclusions and finding of the Deputy 
' Director are contradicted by the record which con- 
_ tains substantial and competent evidence supporting 
Plaintiff’s claim and which evidence constitutes a 
firm basis for the principles of law applied by the 
Chief Hearing Examiner as set forth in Paragraph 
7 of the original complaint. Even the facts and 
conclusions as stated by the Deputy Director in his 
decision of January 31, 1956, disallowing said claim, 
constitute a basis for allowance of Plaintiff’s claim 
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under the law of the State of New York which con- 
trols this proceeding.” 


And, except as thus expressly denied, admit each and 
‘every other allegation contained in paragraph 2 of the 
supplemental complaint. 


61 FOR A FIRST, SEPARATE AND 


| 


PARTIAL DEFENSE TO THE 
SUPPLEMENTAL COMPLAINT FOR REVIEW 


III. The supplemental complaint for review fails to 


'state a claim upon which relief can be granted against 


the defendant Ivy Baker Priest, Treasurer of the United 


States, because Section 34(e) of the Trading with the 


Enemy Act (Title 50 U.S.C.A. Secs. 1 et seq.) provides 


‘that a complaint for the review of a disallowance of a 
‘debt claim by the Alien Property Custodian shall name 


the Custodian as the defendant. 


WHEREFORE, defendants demand judgment affirming 
_the determination of the defendant, Herbert Brownell, 
disallowing the plaintiff’s claim. 


Dated April 10, 1956 


/s/ Dallas S. Townsend 
Datuas BE. Townsenp 
Assistant Attorney General 


/s/ James D. Hill 
James D. Hm. 


/s/ Walter T. Nolte 
Water T. Noire 


/s/ Daniel G@. McGrath 
Danie, G. McGzata 
Attorneys, Department of Justice 
HOLC Building 
Washington 25, D. C. 
Attorneys for defendants. 
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62 FILED June 29, 1956, Harry M. Hull, Clerk 


SECOND MOTION OF DEFENDANTS FOR 
SUMMARY JUDGMENT 


Defendant moves the Court as follows: 


1. That it enter, pursuant to Rule 56 of the Federal 
Rules of Civil Procedure, a summary judgment in the 
defendants’ favor dismissing the action, on the ground 
that there is no genuine issue as to any material fact 
and that defendants are entitled to judgment as a matter 
of law. 

This motion is based upon: 

The complaint, the answer, and the certified transcript 
of the record of proceedings in the Office of Alien Prop- 
erty filed pursuant to Section 34(e) of the Trading with 
the Enemy Act. 

The supplemental complaint, the answer to the sup- 
plemental complaint, and the certified supplemental tran- 
seript of the record of proceedings in the Office of Alien 
Property, filed pursuant to Section 34(e) of the Trading 
with the Enemy Act, with respect to the reconsideration 
of plaintiff’s claim. 

Dated June 28, 1956. 
/8/ Dallas S. Townsend 
Datuas §. TowNseNnD 
Assistant Attorney General 
/s/ James D. Hill 
James D. Hi 
/s/ Walter T. Nolte 
Water T. Nourse 
/s/ Daniel G. McGrath 
Dante, G. McGrara 
Attorneys, Department of Justice 
HOLC Building 
1st and Indiana Ave., 


N.W., 
Washington 25, D. C. 
Attorneys for Defendants. 
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- 64 FILED June 29, 1956, Harry M. Hull, Clerk 


MOTION OF PLAINTIFF FOR SUMMARY 
JUDGMENT 


Comes now the Plaintiff, International Silk Guild, Inc., 

. a New York Corporation, by its undersigned attorneys 

and moves the Court to enter an order pursuant to Rule 

56 of the Federal Rules of Civil Procedure, as amended, 

. granting Plaintiff a summary judgment and as grounds 
therefor states: 


Under the Complaint, the answer, and the certified 
copy of the transcript of the record of the proceedings 
'in the Office of Alien Property, Department of Justice, 
/ as supplemented, and filed herein pursuant to Section 
34(e) of the Trading with the Enemy Act, as amended, 
the Plaintiff is entitled to judgment as a matter of law. 


/s/ Delmar W. Holloman 
Delmar W. Holloman 
Attorney for Plaintiff 


Of Counsel: 


Arthur J. Cerra 

Davies, Richberg, 
Tydings & Landa 

1000 Vermont Ave., N.W. 

Washington 5, D. C. 


65 FILED Mar. 29, 1957, Harry M. Hull, Clerk 


MEMORANDUM 


Morris, J. In the opinion filed by this Court June 
| 27, 1952, in this proceeding (brought under Section 34(e) 
_ of the Trading with the Enemy Act, as amended, for a 
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review of the action of the Director of the Office of Alien 
Property denying plaintiff’s claim against funds of Asahi 
Silk Company, a Japanese corporation, vested under the 
provisions of the Act), I stated that, notwithstanding 
the absence of proof of an agreement between the parties 
that assessments paid by importers in this country to 
exporters of silk in Japan that the exporters would re- 
mit such monies to the plaintiff, “I would conclude that 
the claim should be allowed in view of the purpose and 
understanding on the part of the importers at the time 
the money was paid and received by the exporters, in- 
cluding Asahi, Japan, with the knowledge of such pur- 
pose and understanding on the part of the importers pay- 
ing the funds, if it were shown that such funds were in 
the hands of the exporters, in the instant case in the 
hands of Asahi, Japan, at the time of the vesting of that 
exporter’s property in the Alien Property Custodian. To 
conclude otherwise would be to sanction an unjust en- 
richment contrary to the law of the State of New York, 
which is the critical law here applicable.” Without such 
showing, summary judgment was granted to the defend- 
ants on July 8, 1952. 


Pursuant to motion filed by plaintiff July 17, 1952, or- 
der of this Court was filed April 13, 1953, in which 

66 the previous order and judgment of the Court was 
vacated and set aside and the proceedings reopened 

to receive into the record newly discovered evidence. At 
the suggestion of the Court that the administrative agency 
might wish to reconsider the matter in the light of the 
newly discovered evidence, and the record in this case, 
pursuant to order of the Court, having been turned over 
to the custody of the Director of the Office of Alien 
Property, Department of Justice, the Director ordered 
January 12, 1954, “that the claim be reopened * * * for 
the purpose of reconsidering such evidence as the parties 
may adduce with respect to the issue whether Asahi Silk 
Company, Ltd., Japan, had in its possession on October 
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31, 1942, the effective date of Vesting Order No. 283, 


funds claimed by the claimant, and for such disposition 
as said evidence may warrant.” On January 31, 1956, the 


Deputy Director, Office of Alien Property, issued a de- 


cision, stating: 


After a thorough consideration of the entire rec- 
ord, including the new evidence, I find that there is 
no sound basis, in law or in fact, for the Guild’s 
claim that Asahi, Japan, ever became indebted to it 
in the amount alleged or in any amount. Accord- 
ingly, the claim is again disallowed.” 


Following that decision, and leave of this Court there- 


‘for, plaintiff filed a supplemental complaint for review, 
' and each of the parties filed motions for summary judg- 
' ment, upon which arguments were had and briefs filed. 


The new evidence disclosed, and the defendants con- 


| eede, that Asahi, Japan, was in possession of ¥80,323.09 


on October 31, 1942, the date of vesting of its property 


' in the Alien Property Custodian, and the balance of the 


- funds collected by Asahi, Japan, were held by the special 


' committee, through which the funds were to be remitted 
' to the plaintiff. Also among the new evidence were aff- 


- davits of Takuichi Wakimoto and of Yujiro Nishimoto. 


From 1933 to 1936 plaintiff was supported by monies 
collected from the exporters and other dealers in the 


' gilk industry in Japan, which were sent to it by the Cen- 


tral Raw Silk Association of Japan, but was advised 
toward the end of 1935 that such contributions would be 
discontinued. In an effort to create a source of income, 


plaintiff proposed to the importers in the United States 





(a considerable number of which were Japanese repre- 
sentatives of the exporters) that they pay the extra 
charge, or assessment, on all silk purchased, and it was 
decided that an accurate collection thereof could better 

be assured by the exporters by simply adding the 
67 assessment charge to all purchases on invoices 

therefor, the exporters to remit the funds thus 
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collected to the Guild. The assessments were collected 
by the exporters and remitted to the special committee 
of the Central Raw Silk Association through the Yoko- 
hama and Kobe Silk Exporters Associations, and were 
sent to the Guild with substantial regularity (though 
considerable prodding on the part of the Guild became 
necessary as early as September 1937) until May 1940, 
and from May 1940 to July 1941 only one remittance 
was received. Remittances after June 14, 1941, became 
impossible because of the imposition on that date of 
freezing controls preventing any foreign exchange trans- 
action between the parties. There is no substantial evi- 
dence in the record to substantiate a finding that the 
Guild, the importers and the exporters did not agree 
to this method of furnishing income for a continuation 
of the work of the Guild, which was beneficial to all; nor 
is there substantial evidence to support a finding that 
Asahi, Japan, was not indebted to the Guild for the 
monies thus collected by it, and in its hands at the time 
of the vesting of its property by the Alien Property 
Custodian. 


The question as to whether recovery can be had of 
the monies held on the date of vesting by the special 
committee is a more difficult one. I do not think it was 
contemplated by any of the parties that any of the monies 
collected through this plan, except some small portion 
for operational cost in Japan, would not be remitted to 
the Guild, and it is unthinkable that the United States 
_ importers would have furnished the monies for any other 
purpose, but it admittedly was obvious to all that their 
plan and purposes would have to yield to the intricacies 
of the Japanese Government in so far as necessary to 
accomplish the remittances from that country to the United 
States. The following is an excerpt from the minutes of 
a meeting of the Executive Committee of the Guild on 
November 29, 1938: 
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The President then read in full the translation 
which had been furnished the Guild of the resolution 
adopted by the Raw Silk Export Associations of 
Yokohama and Kobe and affirmed by the Central Raw 
Silk Association of Japan at its Seventh Special 
Meeting held June 22, 1936, calling the Committee’s 
particular attention to subparagraph B of paragraph 
3, reading as follows: 


“That, the Central Raw Silk Association of 
Japan shall form a special committee which shall 
be entrusted with the power to outline the policy 
on the promotion and method of spending the 
fund. The Committee shall be comprised of five 
persons, in order to maintain a minimum num- 
ber: the Vice-President of the Central Raw 
Silk Association of Japan, and another member 
of the same Association, and three representa- 
tives of the Exporters.” 


68 It is insisted by the plaintiff that this special com- 

mittee was controlled by the exporters, and Mr. 
Wakimoto stated in his affidavit that this purpose of the 
exporters was accomplished by having exporters consti- 
tute a majority of its membership, and doubtless this 
was their hope. Cross-examination of Mr. Paolino Gerli, 
president from its organization of the Guild, developed 
the following testimony: 


I believe I have already testified that the method 
which the Japanese exporters adopted in Japan for 
the remittances to us was something over which I 
had no control and which I did not pretend to advise 
them on, because we were in a foreign country and I 
didn’t know what the rules and regulations were, and 
it = entirely up to them to devise their own assess- 
men’ 


And so we had to help them in Japan, the ones 
here would come and say, “Please be reasonable, you 
got to do those things and you got to cooperate other- 
wise you won’t get to first base on these things,” and 
of course we tried to be suppliant and we had to do 
and did a lot of these things they requested us to do. 
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The minutes of the meeting on November 29, 1938, re- 
flected the president’s satisfaction of the resolution of 
the special committee, and it was voted at the meeting to 
suggest to the special committee its adoption of a reso- 
lution declaring that, under the authority conferred upon 
it by the resolution which created it, it would as a mat- 
ter of policy and method, forward to the Guild regularly 
in dollars monthly the amount of assessments collected 
in Japan upon the raw silk exported to the United States 
during each preceding month, except in the event of 
action by the Japanese Government with respect to the 
exportation of money from Japan generally which ren- 
dered such remittances impossible. On August 18, 1939, 
the special committee adopted and forwarded to the 
Guild the following resolution: 


* * * the special committee states that it has in 
the past remitted to the International Silk Guild for 
the Guild use in promoting Silk in the U. S. the ap- 
proximate amount of the assessments collected upon 
the raw silk exported to the U. S. and that, in so 
far as it lies within its power, it is its intention to 
continue to do so. 

Undoubtedly, in addition to the difficulties inherent in the 
accomplishment of the remittances from Japan under its 
then form of government, there was some misunderstand- 
ing on the part of the special committee, or a usurpation 
of prerogatives by it. In 1938 the Central Raw Silk 
Association of Japan appropriated ¥300,000 and bound 
itself for a lesser sum for 1939 to maintain exhibits at 
the World’s Fairs in New York and San Francisco with- 
out the knowledge or consent of the Guild. This 
69 action was condemned and protested by the Guild, 
and a letter from the President of the Association 

to the President of the Guild stated: 


We exceedingly regret that we have taken a step 
to participate in the Fairs without having previously 
consulted with you, but as explained, the circum- 
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stance in which we were shrouded compelled us to 
make a quick commitment. It is hoped that you 
would be so good as to ignore whatever formality is 
lacking on our part. 


According to a report of the military authorities in 


Japan and a translation of a summary of the actions 


and financial records of the Central Raw Silk Associa- 


‘tion forwarded by those authorities, the Association al- 
located in its budgets considerably less than the antici- 


pated assessments for payment to the Guild, and at times 


‘paid even less than allocated, and allocated and paid 
fairly substantial amounts from such funds to a French 
organization. This document was said by the Hearing Ex- 


aminer to be “of value because of the accounts and rec- 


ords of the associations quoted and statements of fact 


concerning them,” but “the inference and conclusions con- 
tained therein are of doubtful value as evidently the 


conclusions of a Japanese silk representative defending 


his industry against a claim.” In this connection, the 
Wakimoto affidavit states: 


That, likewise, affiant was apprised of the investi- 
gation conducted in 1948 by representatives of the 
Japanese Government at the direction of the Supreme 
Commander Allied Powers (SCAP) which resulted 
in a report to the Office of Alien Property in the 
United States allegedly relating to the claims of the 
Guild against the vested assets of said exporting 


That, in the course of said investigation, former 
representatives of each of the said exporting firms, 
including affiant, were advised by one of the repre- 
sentatives of the Japanese Government conducting 
the investigation that it might be better for them to 
indicate their denial of any obligation to the Guild 
to eliminate any complications in the future but, if 
they considered it better not to do so or a matter of 
policy in the interest of the silk industry as a whole, 
it was entirely up to them; and affiant knows of his 
own knowledge that the report of those conducting 
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said investigation was transmitted to SCAP without 
examination by or the approval of the exporters. 
I would agree with the Hearing Examiner in according 
very little weight to the evidentiary value of the docu- 
ment, but in this proceeding I cannot substitute my judg- 
ment for that of the Deputy Director, Office of Alien 
Property, who relied upon this document. In any event, 
the Guild at no time ever attempted to hold the individual 
exporters responsible for monies they had remitted to 
the special committee, but always insisted that the 
70 special committee had only the administrative duty 
of transferring the monies to it, and accepted the 
remittances of the exporters as a performance of their 
part of the agreement. Proof is lacking that the ex- 
porters were able to exercise the control over the special 
committee which would simply constitute it their agent 
so as to make the monies held by the special committee 
at the time of the vesting of the property of Asahi, 
Japan, the monies of the exporters, in this instance 
Asahi, Japan. 


For the reasons stated, summary judgment will be 
granted to the plaintiff for the value of ¥80,323.09. These 
funds were returned to Asahi, Japan, on September 22 
and 25, 1942, thus fixing its liability as of those dates, 
which were subsequent to the freezing controls. Remit- 
tance to the Guild thereafter was not possible until re- 
lations with Japan were restored on December 31, 1946, 
by amendments to General License 94 and to Public 
Cireular No. 25 (12 Fed. Reg. 1457, 1459, March 4, 1947). 
There was, however, no rate of exchange on that date, 
and exhibits filed in the case show that, pursuant to a 
directive on April 25, 1949, of the Supreme Commander 
for the Allied Powers, the Japanese government promul- 
gated a foreign exchange and foreign trade control law, 
effective as of December 5, 1949, and designated two 
New York City banks to handle foreign exchange trans- 
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actions. Under the principles stated in the case of South- 
erland v. Mayer, 271 U.S. 272, it is the exchange rate 
effective on this latter date (the first after Asahi, Japan, 
became liable for payment of the ¥80,323.09) to which 
the plaintiff is entitled. According to a letter dated 
January 17, 1950, from the Treasury Department, Office 
of International Finance, to the Office of Alien Property, 
Department of Justice, also filed as an exhibit herein, 
such rate of exchange is ¥361.55 to the dollar. Summary 
judgment will be granted to the defendants respecting 
the balance of the claim, which is dependent upon the 
monies held by the special committee. 


Counsel will prepare an appropriate order to carry 
this decision into effect. 


/s/ Jas. W. Morris 
Judge 
March 29, 1957. 


x! FILED May 8, 1957, Harry M. Hull, Clerk 


ORDER AND JUDGMENT 


The defendants having moved this Court for the sec- 
ond time for an order granting summary judgment in 
defendants’ favor dismissing the action, and the plaintiff 
having cross-moved for the second time for an order 
granting summary judgment in its favor, and the said 
motions having come on to be heard before me on October 
25, 1956 and on February 8, 1957, and the plaintiff hav- 
ing appeared by Delmar W. Holloman, Esquire, its at- 
torney, and the defendants having appeared by Daniel 
G. McGrath, Esquire, their attorney, and both sides hav- 
ing been heard, and the Court having rendered a memo- 
randum opinion dated March 29, 1957, granting the de- 
fendants’ motion for summary judgment in part and the 
plaintiff’s motion for summary judgment in part, it is 
this 8th day of May, 1957, 
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ORDERED, ADJUDGED AND DECREED that the 
plaintiffs motion for summary judgment be granted for 
the value of ¥80,323.09, being $222.16, and denied as to 
the balance of the amount of plaintiff’s claim, and it is 
farther 


ORDERED, ADJUDGED AND DECREED that the 


defendants’ motion for summary judgment be de- 
72 —‘ nied for the value of ¥80,323.09, being $222.16, and 

granted respecting the balance of the plaintiff’s 
claim, and that the determination of the Attorney Gen- 
eral, through the Deputy Director, Office of Alien Prop- 
erty, Department of Justice, dated January 31, 1956, dis- 
allowing the plaintiff’s debt claim No. 166, filed with the 
Office of Alien Property, be modified to the extent of 
allowing payment to the plaintiff of $222.16. 


Enter: 


/s/ Jas. W. Morris 
U.S. D. J. 


Seen: 


/s/ Delmar W. Holloman 
Delmar W. Holloman 
Attorney for Plaintiff 


73 FILED May 9, 1957, Harry M. Hull, Clerk 


STIPULATION 


It is hereby stipulated and agreed between the parties 
that this stipulation and the following attached exhibits 
be made a part of the record of this claim and proceeding. 


1. As Exhibit “A” a letter from the Treasury Depart- 
ment to Mr. Julius Schlezinger, Chief, Claims Branch, 
Office of Alien Property, dated January 17, 1950. 
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2. As Exhibit “B” an Internal Monetary Fund, Inter- 


' national Financial Statistics, Report, dated July, 1953. 


3. As Exhibit “C”, a Bank for International Settle- 
ments, Press Review, dated January 6, 1942, furnished 


by the Board of Governors of the Federal Reserve System. 


4. As Exhibit “D”, Foreign Exchange rates for the 
month of September, 1942 (translations made), as listed 
by the Swiss National Bank Bulletin, October, 1942, fur- 
nished by the Board of Governors of the Federal Reserve 
System. 

/8/ Delmar W. Holloman 
Delmar W. Holloman 
Attorney for Plaintiff 


/s/ Daniel G. McGrath 
Daniel G. McGrath 
Attorney for Office of 

Alien Property 


* e se @ 


74 FILED May 9, 1957, Harry M. Hull, Clerk 
Exhibit A 
TREASURY DEPARTMENT 
Washington 25 
Office of International Finance 
January 17, 1950 

‘Your File Reference: LU :PB:lbw 39-01 

Dear Mr. Schlezinger: 


In your letter of January 5, 1950, you asked for an 
explanation of the variance between the current selling 
rate of yen drafts at 358.45 yen to the dollar and the 
rate of 360 yen to the dollar, which the Japanese Gov- 
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ernment was officially ordered to decree by SCAP in its 
directive of April 23, 1949. 


The provisions of the Foreign Exchange and Foreign 
Trade Control Law, which went into effect in Japan on 
December 1, 1949 explains this variance. Article 7 of 
the law under reference regulates the rate of exchange as 
follows: 


“J, The basic rate of exchange of the national cur- 
rency [designated as Japanese Yen 360 to one U. S. 
Dollar by the Minister of Finance on December 1, 
1949] shall be unitary for all kinds of transactions 
and determined by the Minister of Finance with 
approval of the Cabinet. 

“2. The Minister of Finance shall maintain orderly 
cross rates of exchange with foreign currencies. 

“3. The Foreign Exchange Control Board shall deter- 
mine with approval of the Minister of Finance the 
rates at which it will buy and sell foreign exchange. 

“4. The Foreign Exchange Control Board may with 
the approval of the Mini ister of Finance fix the 
buying and selling rates of exchange at which au- 
thorized foreign exchange transactions may be ex- 
ecuted as well as commissions related thereto. 

_ “5, The buying and selling rates may not differ from 
. the basic exchange rate under Paragraph 1 or cross 
rates under Paragraph 2 in the case of spot ex- 
change transactions by more than one (1) per cent. 

“6. When the Minister of Finance or the Foreign Ex- 
change Control Board determines, in accordance 
with the provisions of Paragraphs 1 through 4, 
the basic rate, cross rates, or the buying and sell- 
ing rates of foreign exchange or commissions re- 
lated thereto no person may perform transactions 
not in accordance therewith.” 


_ In Accordance with the provisions of Paragraphs 3 and 
4, the Foreign Exchange Control Board’s Notification No. 
1, issued December 1, 1949, fixed the following rates 
which became effective on December 5, 1949: 


““. The buying and selling rates of the Foreign Ex- 
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change Control Board shall be established as fol- 
ows: 


a. The United States currency. 
Buying rate: 359.65 Japanese yen to 1 dollar 
Selling rate: 360.35 Japanese yen to 1 dollar 


75 “2. The buying and selling rates of foreign ex- 
change banks and money changers shall be estab- 
lished as follows: 

a. The United States currency. 
Buying rate: 358.45 Japanese yen to 1 dollar 
Selling rate: 361.55 Japanese yen to 1 dollar.” 
Attachment No. 2 to Foreign Exchange Control Board 

Regulation No. 1 designates two New York City banks 

with branches in Japan to handle foreign exchange trans- 

actions; namely, The National City Bank of New York, 
and the Chase National Bank. In response to further in- 
quiries by the Treasury Department the Federal Reserve 

Bank of New York has now confirmed that both of these 

banks are currently selling drafts expressed in yen at the 

rate of 358.45 yen to the dollar. 


You will observe that the rate of 360 yen to the dollar 
is the average rate between the 358.45 and the 361.55 
rates referred to above. 


Sincerely yours, 


/s/ George H. Willis 

George H. Willis 
Director 

Mr. Julius Schlezinger 

Chief, Claims Branch 

Office of Alien Property 

Department of Justice 

Washington 25, D. C. 
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CURRENCIES ‘RNY EXCHANGE 


| a se Poreign Sxc Régime %.f.4:, 2/2. The Japanese officer 
Basette 4 29th Decexber T30t Eee the decrees on the simplification 
of Japan's foreign exchange control and the restoration of independence 

the yen currency “othe Anglo-Saxon currencies. The relevant decrees 
rovide that: 1) the Japanese exchange rate may be fixed by the Kinister 
f Pinance only, but, in exceptional cases, the Minister ma; issue & 
ecial permit to this effect; 2) publication of the rate fixed in virtue 
of thie decree is to be effected by the Kinister of Pinance, except in 

regency cases, whereby publication by the head offices of the Bank of 
Japan or the Yokohama Specie Bank is permissible; 3) those persons who 
ish to obtain a permit for fixing the exchange rate must file a petition 
with the Minister of Pinance. Commenting on the measures, the Minister 
f Pinance has declared that the Far East conflict has brought about 
undamental changes in Japan's foreign exchange policy, the first step 
being the abolition of the method hitherto exployed for fixing exchange 
rates on the basis of the sterling and dollar quotations. In future 
foreign exchange rates will be fixed autonomously on the basis of the yen 
currency. In virtue of the above decrees, the Ninister of Pinance has 
announced the following foreign exchange rates: 


- Indo-China, 100 piaster = 97.60 yen 
ee ee = = a =e yen 
Germany, s e yen 
t | Italy, 100 lire MAY9 Wo = 22,35 yen 
France, 100 FF =» 9.3C yen 
Switserland, 100 SPF - ° s 98.90 yen 
a? Sweden, 100 Kr. = 101.50 yen. 
Portugal, 100 escudos a 17.30 yen 
Argentina, 1CO pesos = 101.80 yen 
Brazil, 100 milreis = 21.80 yen 
‘ Chile, 100 pesos = 13.75 yen 
Peru, 100 soles = 65.50 yen 


oreign Exch Control SCHW.DEP.AG., 6/1. A new decree 

: izes tte upper Tutt for SAE paper currency that may be exported or . 

imported at Lit. 4CO. — 

PRETRAL BANKS ‘ 

Berk of France AG.EC.& PIN., 5/1. ‘The statement of account for 

week ended 4th December shows,on the assets side, a decline in the 

ppeeti¢c bill portfolio of PP 534 million, an increase in advances against 

mecurities of PP 40 million, ea fall in 50 days’ advances of FP 104 nil- 

lion, an increase in ordinary advances to the Govt of PP 400 million, 

4 a rise of FP 5,064 million in advances on occupation costs account. 

he liabilities side shows an expansion in the note circulation by about 

ye 1,750 million and an increase of PP 1,500 million in total current 

Mreditor accounts. ‘The account of the Reichskreditkasse rose by 

P 1,060 million. 

DAES AND CREDIT OPERATIO) . 
Argentine Dollar Debdt $e ce N.f.A., 2/1. The Argentine Central 

Bank has announced a decision © portance for holders of Argentine $ 

oans, to the effect that,it being impossible to serve these loans in 

Aires, the service must be effected in New York. This means 
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81 FILED July 5, 1957, Harry M. Hull, Clerk 


NOTICE OF APPEAL 


Notice is hereby given that the International Silk Guild, 
Inc., Plaintiff above named, hereby appeals to the United 
States Court of Appeals for the District of Columbia 
Circuit from the order granting the Plaintiff’s motion for 
summary judgment in the amount of $222.16 and grant- 
ing the Defendant’s motion for summary judgment as 
to the remainder of the claim entered in this action on 
May 8, 1957. 


/3/ Delmar W. Holloman 
Delmar W. Holloman 
Attorney for Plaintiff 
International Silk Guild, Inc. 
1000 Vermont Avenue, N.W. 
Washington 5, D. C. 


82 FILED July 8, 1957, Harry M. Hull, Clerk 


NOTICE OF APPEAL 


Notice is hereby given that the defendants in this case 
hereby appeal to the United States Court of Appeals for 
the District of Columbia Circuit, from the final order 
entered May 8, 1957, insofar as it orders that 


(a) the determination of the Attorney General, 
through the Deputy Director, Office of Alien Prop- 
erty, Department of Justice, dated January 31, 1956, 
disallowing the plaintiff’s debt claim No. 166, filed 
with the Office of Alien Property, be modified to the 
extent of allowing payment to the plaintiff of $222.16. 





633 


(b) Plaintiff’s motion for summary judgment be 
granted for the value of ¥80,323.09, being $222.16. 

(c) Defendants’ motion for summary judgment be 
denied for the value of ¥80,323,09, being $222.16. 


/s/ Daniel G. McGrath 
Daniel G. McGrath 
Office of Alien Property 
Department of Justice 
Attorney for Defendants and Appellants 


84 FILED July 29, 1957, Harry M. Hull, Clerk 


ORDER EXTENDING TIME TO DOCKET AND 
FILE RECORD ON APPEAL 


Upon joint application of plaintiff International Silk 
Guild, Ine., appellant-cross appellee herein and defend- 


ants Herbert Brownell, Jr., as Attorney General of the 
United States and Successor to the Alien Property Cus- 
todian, and Ivy Baker Priest, Treasurer of the United 
States, appellees-cross appellants herein, and it appearing 
that the period required for docketing the action and 
filing the record on appeal in the above-entitled cause has 
not yet expired, it is, by the Court, this 29th day of July, 
1957, 


ORDERED, That the time for docketing the action and 
filing the record on appeal of the above-entitled cause in 


the United States Court of Appeals for the Dis- 
85 trict of Columbia Circuit, be and it is hereby ex- 
tended to and including September 16, 1957. 


/s/ Edward A. Tamm, 
Judge 
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Uuited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14,150 


INTERNATIONAL Sink Guitp, xen. a New York Corpora- 
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Winnie PL Rogens as Attorney General off the United 
States, as successor to the Alien Property Custodian, 
and Ivy Baker Priest. Treasurer of the United States, 
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INTERNATIONAL SILK Geitp, [xe a New York Corpora- 
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Appeal from Order and Judgement of the United States 
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I. It Is Clear And It Is Acknowledged By The 
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Government That The District Court Erred 
In Applying The “Substantial Evidence” 
Rule To A Review Of A Decision By The 
Custodian Of Alien Property. This Error 
Deprived The Guild Of The Broad Review 
That The Law Intended The Court To Give 
A Decision By The Custodian ....................---- 


The District Court’s Decision Shows Be- 
yond A Doubt That That Court Found An 
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2 
SCOPE OF REVIEW 


I, 


It Is Clear And It Is Acknowledged By The Govern- 
ment That The District Court Erred In Applying 
The “Substantial Evidence” Rule To A Review Of 
A Decision By The Custodian Of Alien Property. 
This Error Deprived The Guild Of The Broad Review 
That The Law Intended The Court To Give A De- 
cision By The Custodian. 


The Government in its Reply Brief (p. 41) acknowl- 
edges that Congress did not intend the Court in review- 
ing a decision by the Deputy Director of Alien Property 
to apply the standard rule employed in reviewing ad- 
ministrative findings, namely, that the findings are con- 
clusive if supported by substantial evidence. The Office 
of Alien Property also acknowledges that the substantial 
evidence rule was urged by the Government in the Dis- 
trict Court and was accepted by the District Court which 
rendered its decision in accordance with this rule. (Gov. 
Br. p. 41). It is apparent that since the Court felt bound 
by 'the substantial evidence rule in rendering its decision 
the Guild was deprived of the liberal type of Court re- 
view that Congress had intended in cases involving a 
review of the custodian’s Decision in debt claims. 

The Government acknowledges that under Section 9(a) 
of ‘the old Act it was intended that proceedings before 
the District Court were to be de novo in nature, but the 
Government claims that Section 34 of this Act limited 
the scope of review to be given the District Court. That 
Section 34 was intended to make only certain procedural 
changes in the Act is apparent from an examination of 
Section 34 of the Trading With the Enemy Act passed in 
1946. 

It will be noticed that nowhere in Section 34 of the 
Act is it stated or implied that any change was intended 
in. the substantive provisions of Section 9(a) of the 
Trading with the Enemy Act which provides for a de 
novo review of the Custodian’s disallowance of a debt 
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claim. It is clear also from an examination of Sections 
9(a) and 34 of the Act that Section 34 was designed to 
provide certain procedural changes in the Act in order 
that a more efficient method of examining debt claims 
should be followed. For example, Section 34 provides 
for the marshalling of assets and claims to ascertain 
whether the debtor is solvent, and in addition provides for 
certain types of claims that are deemed to be priority 
claims. Also, all claims are to be heard first by the Cus- 
todian for the obvious purpose of eliminating from court 
consideration those cases in which the Custodian has de- 
termined that the claimant is entitled to recovery. 

There is no language in Section 34 of the Act that in- 
dicates that any change in the scope of review as enu- 
merated by Section 9(a) of the Act is to be made. In 
the absence of any intention to amend the substantive 
sections of the Act the law, in regard to statutory inter- 
pretation, is established that changes in the substance of 
an act are not to be presumed where no clear intent to 
make such changes has been shown. The logical inference 
ito be drawn therefore is that the scope of review was in- 
tended to be what it had always been and that is a de 
novo review. 

The Custodian contends, while admitting that the sub- 
stantial evidence rule does not apply, that the scope of 
review is not de novo but is governed by the “clearly 
erroneous rule” as provided for in the Bankruptcy 
Act and as applied in Fed. Rules of Civil Procedure 52 
and 53. Even if we accept the Custodian’s view that the 
clearly erroneous rule is the rule to be applied in exam- 
ining decisions by the Custodian it is apparent that under 
the provisions of this rule as interpreted by the Courts 
the review permitted the District Court or the Court of 
Appeals in this case is in the nature of a de novo review 
as has been consistently urged by the Guild. 

In Orvis v. Higgins, 180 F. 2nd 537, Justice Jerome 
Frank stated the clearly erroneous rule as follows: 


“Where a trial judge sits without a jury, the rule 
varies with the character of the evidence: (a) If he 
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decides a fact issue on written evidence alone, we 
are as able as he to determine credibility, and so we 
may disregard his finding, (b) Where the evidence 
is partly oral and the balance is written or deals 
with undisputed facts, then we may ignore the trial 
judge’s finding and substitute our own, (1) if the 
written evidence or some undisputed fact renders the 
credibility of the oral testimony extremely doubtful, 
or (2) if the trial judge’s finding must rest exclu- 
sively on the written evidence or the undisputed 
facts, so that his evaluation of credibility has no sig- 
nificance, (c) But where the evidence supporting his 
finding as to any fact issue is entirely oral testi- 
mony, we may disturb that finding only in the most 
unusual circumstances.” 


The language used by Judge Frank was adopted ver- 
batim by this Court in the opinion in Dollar v. Land, 184 
F. 2nd 245: 

In dealing with the scope of review of a master or a 
Referee in Bankruptcy it is clear that the clearly erro- 
neous rule is applied in exactly the same manner as stated 
in Orvis v. Higgins, supra, and Dollar v. Land, supra. 
In all the cases it can be seen that the findings of a master 
or a Referee in Bankruptcy are not to be disturbed un- 
less clearly erroneous where the master or referee has 
had an opportunity to hear the witnesses and pass upon 
thetr credibility. To quote Morris Plan Industrial Bank 
v. Henderson, 131 F. 2nd 975, cited by the Government: 


“Everyone forms his conclusions from testimony, not 
only from the words which he hears the witnesses 
utter, but from their appearance when they utter 
them; and the added weight to be attached to a ref- 
eree’s finding or to a ees (if he sees the wit- 
messes) depends upon the fact that he has in effect 
had evidence before him which cold print does not 
preserve.” (Emphasis added). 


To the same effect are the cases of District of Colum- 
bia v. Pace, 320 U.S. 698; Ferroline Corp. v. General Ani- 
line & Film Corp., 207 F. 2d 912; Krinsley v. United 
Artists Corp., 225 F. 2nd 579. 

These cases establish that the reason for the clearly 
erroneous rule is the advantage that a master or a trial 
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judge or in this case a custodian would enjoy where he 
‘has seen and heard the witnesses and had an opportunity 
‘to pass upon the credibility of the witnesses. The rule 
‘also clearly points out that where the master, lower court, 
‘or in this case the Custodian, has not seen the witnesses 
‘but has relied entirely upon documentary evidence that 
this Court or any reviewing court is as competent to 


‘pass upon the documentary evidence as were any of those 
who previously read the evidence. 


In this case the Custodian upon whose decision the 
Government relies never saw any of the witnesses or 


‘heard any of the testimony. On the contrary, it was the 
Chief Hearing Examiner who heard the witnesses and 
the testimony and he allowed the QGuild’s claim in full. 
' The Custodian, reviewing entirely on the basis of the doc- 


umentary record of the proceedings and without ever hav- 
ing had the opportunity to pass on the credibility of the 
witnesses, overruled the Chief Hearing Examiner. Under 
the rule laid out in Dollar v. Land, supra, and Orvis v. 


' Higgins, supra, the Court is as able as the Deputy Di- 
' rector to determine the issues and so may disregard his 


finding and substitute its own. 
It is clear that under any rule that is applicable to 


- review of the Custodian’s findings the Guild was entitled 
- to a far more liberal review than it was accorded by the 
| District Court. A review that if not de novo is cer- 
' tainly in the nature of a de novo review. That the Guild 
~ was seriously prejudiced by the Court’s application of 
- the substantial evidence rule is clearly shown by the 


fact that the Custodian, in his opinion, relied almost ex- 


' elusively upon Claims Branch Exhibits 8, 9 and 10. 


Speaking of Claims Branch Exhibit 10, the District Court 


' declared: “I would agree with the Hearing Examiner in 


according very little weight to the evidentiary value of 
the document (Claims Branch Exhibit 10), but in this 
proceeding I cannot substitute my judgment for that of 
the Deputy Director, Office of the Alien Property, who 
relied upon this document.” (J. A. 621). This docu- 
ment, together with Claims Branch Exhibits 8 and 9 
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which are merely summaries of Claims Branch Exhibit 10, 
formed almost the entire basis for the Deputy Director’s 
decision. As long as the Court felt bound to rely upon 
this document and was unable to substitute its appraisal 
of ‘this document for the Deputy Director’s, it is appar- 
ent that the Guild could not receive the broad review of 
the Deputy Director’s decision that the law had intended 
a claimant under the Trading With the Enemy Act to 
receive. It is equally clear that this Court is free to 
disregard completely the Deputy Director’s reliance upon 
this document and to evaluate the Guild’s claim on the 
basis of its own judgment upon reviewing all of the docu- 
mentary evidence. If this Court does not choose to do 
this the case should be remanded to the District Court 
with instructions as to the scope of review to be given a 
debt claimant under the terms of the Trading With the 
Enemy <Act. 


IL. 


The District Court’s Decision Shows Beyond A Doubt 

| That That Court Found An Agreement Between The 
Importers, Exporters And The Guild That The As- 
sessment Funds Collected By The Exporters, From 
The Importers, Would Be Remitted Regularly To 
The Guild And This Finding Is Supported By All 
The Probative, Substantial Evidence In The Record. 


From a careful reading of the Court’s decision it is 
obvious that the Court found an agreement between the 
importers, the exporters, and the Guild that the assess- 
ment funds paid by the importers to the exporters would 
be remitted to the Guild. The Court, in its opinion states 
expressly: 


“There is no substantial evidence in the record to 
substantiate a finding that the Guild, the exporters, 
and the importers, did not agree to the method of 
furnishing income for a continuation of the work of 
the Guild, which was beneficial to all; nor is there 
substantial evidence to support a finding that Asahi, 
Japan, is not indebted to the Guild for monies thus 
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collected by it, and in its hands at the time of the 

vesting of its property by the Alien Property Custo- 

dian.” (J. A. 617). 
The language of the Court could hardly be more un- 
ambiguous on this point. What the District Court did 
in its opinion was first to recite the background of events 
that lead up to its second decision, then the Court, on 
the basis of all the evidence, overruled the Deputy Di- 
rector’s reversal of the hearing Examiner’s finding of an 
agreement. However, the Court then went on to con- 
clude that even though there was an agreement between 
the parties that the funds collected by the exporters 
would be remitted to the Guild, the exporters had satis- 
fied the terms of the agreement when they turned over 
the funds in their possession to the Special Committee 
of the C.R.S.A. because the Scap Report (Claims Br. 10) 
indicated that the exporters did not exercise control over 
the Special Committee and also because the Guild acqui- 
esced in the turning over of these funds to the Special 
Committee as being a fulfillment of the exporters lia- 
bility under the agreement. 

The Court then went on to conclude that even though 
the exporters had fulfilled their agreement by turning 
over these funds to the Special Committee they were 
nevertheless liable on the theory of unjust enrichment for 
that part of those funds which were returned to the ex- 
porters in September of 1942 because these funds were 
properly the funds of the International Silk Guild. Read- 
ing of the Court’s opinion in this manner is to read the 
opinion as it was intended to be read and produces no 
inconsistencies between the Court’s finding of a con- 
tract and the Court’s allowing of a partial recovery on 
the basis of unjust enrichment as the Government con- 
tends. 

That the Court found a contract is also apparent from 
the fact that the Court allowed recovery under the breach 


_ date rule of recovery rather than the judgment date that 
_ the Alien Property Custodian contends should have been 


the date of recovery. If the Court had found no con- 
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tract or agreement there could of course have been no 
recovery based upon a breach date since a breach would 
naturally presuppose an obligation or agreement to remit. 

The Government contends, however, that even if the 
Court found a contract the Court was in error because 
this finding is contrary to the evidence in the case. That 
there is overwhelming evidence in the record to support 
the Court’s finding is clear beyond any doubt. This con- 
clusion is supported by the testimony of Mr. Gerli and 
Mr. Jenkins, by the affidavits of Mr. Wakimoto and Mr. 
Nishimoto, and by the contemporary minutes of the 
Guild’s meetings, as well as by the manner in which the 
agreement worked for over three years and this was the 
conclusion of Hearing Examiner who heard the witnesses. 

Indeed, the only evidence that is in any way in con- 
flict with this finding are the conclusions drawn in the 
so-called Scap Report (Claims Branch Exhibit 10) and 
the conclusions drawn in Claims Branch Exhibits 8 and 
9 which are merely summaries of the conclusions con- 
tained in Claims Branch Exhibit 10. The Court and the 
Hearing Examiner in appraising the conclusion drawn in 
this report both stated that “the inference and conclu- 
sions therein are of doubtful value as evidently the con- 
clusions of a Japanese silk representative defending his 
industry against a claim.” (J. A. 620-621). In support 
of 'this appraisal by the Court and the Hearing Examiner 
there is the additional fact that this document does not 
even bear the signatures of those who prepared it and 
that Mr. Wakimoto stated that none of the exporters had 
had a chance to look over the report before it was sub- 
mitted, and that certain Japanese officials had felt that 
if'the figures were submitted without some statements 
concerning them it might be taken as an admission of 
liability on the part of the exporters. (J. A. 143, 144). 
Almost every conclusion of the Deputy Director is sup- 
ported hy a reference to Claims Branch Exhibits 8, 9 
and 10. 

At this point it would be well to consider in detail the 
evidence in support of the Court’s finding of an agree- 
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ment between the importers, the exporters and the Guild 
that the assessments paid by the importers to the ex- 
porters were to be remitted to the Guild. First there is 
the testimony of Mr. Gerli, President of the Guild and 
the leading American silk importer: “The plan was for 
a self-imposed call it tax, charge, upon imports into the 
United States, and because of the difficulty which we fore- 
saw of a complete collection here in America, I suggested 
that the collection be made on the other side at the point 
of shipment for the obvious reason ... that it would be 
easy to do it that way...” (J. A. 33). 

“Question: When you arrived in Japan did you discuss 
the new plan with anyone in Japan? Answer: Yes... 
the plan had been discussed here. The plan had been 
approved here by all of the dealers, including the Japa- 
nese. For several months prior to that the Japanese 
here, the agents here, the managers of the different Japa- 
nese houses, had been communicating with their home 
offices on the subject of the proposed plan,” (J. A. 34). 
“Well, . . . the first day of my arrival there was a 
luncheon meeting at the Grand Hotel in Yokohama at 
which there were all the members of the exporting groups, 
both from Yokohama and from Kobe ... and I ex- 
plained in detail what we had discussed over here and 
what we had agreed 'to in New York . . . and it was 
agreed then that the plan should be put into effect.” 
(J. A. 34). “The plan simply was this that the Japa- 
nese shippers would add ...5 yen to each bale... of 
silk shipped . . . , would collect it and would remit it.” 
(J. A. 34, 35). Mr. Jenkins corroborated the testimony 
of Mr. Gerli stating: “The Agreement was very simple, 
that the exporters would collect and remit to the In- 
ternational Silk Guild X yen per bale on all of the silk 
that they shipped from Japan to the United States for 
use in the American market.” (J. A. 93). 

Mr. Nishimoto, in his affidavit (J. A. 590) says as 
follows: “that he knows of his own knowledge that in 
1936 with the approval of the importers of raw silk 
from Japan in the United States an assessment plan 
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was established according to which the Japanese raw silk 
exporters in Japan, including Asahi Silk Company, Ltd. 
and Hara & Co., agreed to collect and remit through the 
Special Committee of raw silk promotion set up within 
the C.R.S.A. of Japan to the International Silk Guild 
in New York in dollars for its use, an assessment of 5 
yen for each bale of raw silk exported. This plan provided 
for financing the Guild’s silk promotion in the United 
States, and the exporters in Japan, and the importers and 
dealers in New York were parties to it.” The Government 
states that the affidavit of Nishimoto was “not given any 
weight by the Custodian because Nishimoto did not testify 
as to any promise to the Guild by any exporter”. 
Mr. Wakimoto in his affidavit (J.A. 592) states: 


. an agreement was entered into in 1936 by the 
importers of raw silk from Japan in the United 
States, the eight leading exporters of such silk in 
Japan, including Mitsui and Company, Ltd. and 
Asahi Silk Company, Ltd., and International Silk 
Guild, Inc., according to which the importers agreed 


to pay and the exporters agreed to collect and re- 
mit to the Guild in dollars for its use an assessment 
of five yen on each bale of silk purchased by said 
importers from said exporters during the life of 
agreement, with the understanding that said five 
yen rate was subject to change in the event that a 
higher rate should be deemed necessary or advisable. 

The Government contends, however, that the testimony 
of Mr. Gerli and Mr. Jenkins and the affidavits of Messrs. 
Wakimoto and Nishimoto were given no weight “in ac- 
cordance with excepted judicial principles” because in 
conflict with contemporary documents. (Gov. Br. p. 56). 
Just what these accepted judicial principles are the Gov- 
ernment at no point discusses. On what basis the testi- 
mony of the parties and witnesses to an oral agreement 
are given no weight would seem to be worthy of discus- 
sion. 

If the Government has reference to the parol evidence 
rule it is clear that this rule applies only to oral evidence 
at varience with the terms of a written contract. (C.J.S. 
851). Where there is an oral contract it would be diffi- 
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cult to conceive how such a contract could ever be estab- 
lished in the absence of some sort of oral testimony by 
the parties to the contract since the fact that it is an 
oral contract is indicative that documentary evidence alone 
could not establish its existence. The law is clear that 
oral testimony may be given where there is an oral 
agreement and also that testimony in conflict with con- 
temporary documents may be accepted. (C.J.S. 593; 
1033). It is also interesting to note that although there 
were many people familiar with the Guild’s operations 
the Government was unable to present a single witness 
or a single sworn affidavit by anyone to dispute the 
statements made by Messrs. Gerli, Wakimoto, Nishimoto 
and Jenkins. 

The Government in its brief fails to state just what 
contemporary documents the testimony of these people 
are at varience with. Indeed, the only documents with 
which the testimony of these persons is at varience are 
Claims Branch Exhibits 8, 9 and 10 (Scap Report) 
which were prepared several years after the events in 
question took place and after the claims by the Silk 
Guild had already been filed. These documents are not 
therefore contemporary documents at all. That a con- 
tract existed exactly as Mr. Gerli and Mr. Jenkins testi- 
fied is borne out entirely by numerous contemporary 
documents. From the Guild minutes of June, 1936: 


“The President (Mr, Gerli) read the following com- 
munication from Mr. T. Wakimoto: 


‘I have received the following cable from the 
President of the Central Raw Silk Association 
of Japan under date of June 22, 1936: 


‘At the Special General Meeting held today it 
was decided to collect 5 yen per bale on raw 
sik exported from January 1937 and on to 
be appropriated for raw silk promotion, 
particulars by mail.’” 


“The President said that as the foregoing commu- 
nication indicated, favorable action had been taken 
upon the proposal for a levy per bale upon raw silk 
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exported from Japan as a means of providing funds 
with which to carry on the International Silk Guild’s 
program.” (J. A. 380-381). 


From this same Guild meeting: 


“The President read the following letter, under date 
of May 23, 1936 from Mr. C. Fumagalli, President 
of the Shanghai Silk Exporters Association: 


‘I acknowledge receipt of your telegram as fol- 
lows: 
‘Japanese Exporters unanimously resolved 
collect five yen per picul exported from Jan- 
uary first next remitting Silk Guild for pro- 
motional campaign stop I urge your Asso- 
ciation meet and adopt same resolution.’” 


(J. A. 381). 


From the Guild minutes of August 4, 1938, the follow- 
ing resolution was adopted unanimously: 


“WIIEREAS, on January 1, 1937, a plan became 
operative providing, in brief; (1) for assessments 
of ¥5.00 per bale on all raw silk exported from Japan 
to the United States; (2) said assessments to be col- 
lected at the source as a matter of convenience by 
the Raw Silk Exporters Association of Yokohama 
and Kobe; (3) the fund thus created, less proper 
deductions for expenses pertaining to its collection 
to be remitted to the International Silk Guild, 
Ine. in dollars monthly by the said Export Associa- 
tion through the Central Raw Silk Association of 
Japan; (4) the amount of each such monthly remit- 
‘tance to be calculated upon the basis of the amount 
of the shipments of raw silk 'to the United States for 
the preceding month; and (5) said remittances to 
be used by the International Silk Guild, Inc., under 
the administration of its duly designated directors 
and officers, for the promotion of silk and the protec- 
tion of silk interests in the United States; and 


From the Guild minutes of November 29, 1938, which 
quote Mr. Gerli as follows: 


“The President then reviewed the principal repre- 
sentations with respect to this fund which he and 


others had both officially and personally made here, 
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summarizing them as follows: 


(1) That the Guild’s principal income was derived 
from assessments upon the raw silk exported 
to the United States from Japan; 

(2) That these assessments were collected in Japan 
because that was the natural and logical point 
for such collection; and that their amounts 
were charged against the importers in the 
United States; 

(3) That the assessments, less proper deductions 

for expenses, were forwarded to the Guild in dol- 

lars monthly, the amount of each such monthly 
remittance being determined by the num- 
ber of bales of raw silk shipped to the United 

States during the preceding month at the as- 

sessment rate of ¥5.00 per bale; and 

Once these funds were received in the United 

States, they were administered by the Guild 

through its Board of Directors, Executive Com- 

mittee and officers and that, of course, the 

Japanese importers in New York, through rep- 

resentatives of their own selection, had a full 

on voice in this administration.” (J.A. 

427). 

It is apparent that the testimonies of Mr. Gerli and 
Mr. Jenkins are not “in conflict with contemporary docu- 
ments.” It is also apparent from the records of the min- 
utes and the testimonies of Mr. Gerli and Mr. Jenkins 
that the plan was accepted and understood by all seg- 
ments of the silk industry. It is clear that the plan was 
understood and accepted by the importers, exports and 
the Guild and went into effect on January 1, 1937 and 
continued to operate smoothly for over three years. 

In the light of all the testimony and the contemporary 
documents there can be no question that the Court was 
correct in finding an agreement between the importers, 
exporters and the Guild that the assessments collected 
by ‘the exporters would be remitted monthly to the Guild. 


(4 
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The Government’s Argument That The Exporters 

' Rather Than Importers Paid The Promotion Funds 
Is Contrary To The Findings Of The Court, The 
Deputy Director, The Hearing Examiner, And All 
The Probative Evidence In The Record. 


In attempting to refute the overwhelming evidence in 
the record to support the decision of the Court and the 
Hearing Examiner that the promotion funds were paid 
by the importers to the exporters for the use of the In- 
ternational Silk Guild, the Government has had to rely 
on the thoroughly discredited Scap Report, statements 
taken out of context, and fanciful theories without any 
support in the record. For example, the Government puts 
forth the argument that these funds were not paid by 
the importers at all but were paid by the exporters to 
the Central Raw Silk Association of Japan which made 
voluntary contributions ‘to the Guild from time to time. 
(Gov. Br. p. 60). 

This argument is contrary to all of the testimony and 
contemporary documents cited above and is in conflict 
not only with the findings of the Hearing Examiner and 
the District Court but also the findings of the Deputy 
Director upon which the Government relies in this appeal. 
The Government quotes extensively from the Deputy Di- 
rector’s first decision and ignores completely the fact 
that after examining the entire evidence in the record 
even the Deputy Director abandoned this position entirely 
and expressly acknowledged that these funds were paid 
by the importers to the exporters. “Asahi’s sole obliga- 
tion was to transmit the assessment funds, after collect- 
ing them from the importers.” (J.A. 605). “These funds 
which Asahi collected from the importers were trans- 
mitted through one of the Japanese Exporters Associa- 
tions.” (J.A. 602). There is also testimony on this point 
by Mr. Gerli (J.A. 35), Mr. Jenkins (J.A. 88), Mr. Waki- 
moto (J.A. 592), Mr. Nishimoto (J.A. 590), as well as 
the contemporary documents cited above (J.A. 365, 380, 
381, 400, 405) plus other references (J.A. 389, 408). 
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There are also in the record invoices that show the 
assessment charge as a separate item paid by the im- 
porters (J.A. 13, 14), plus the testimony of Mr. Harry 
Lee Moss as follows: 


“Question: You have testified that every invoice that 
you saw included the assessment fund. Is that 
correct? 

“Answer: As I recall ... I testified that I could not 
remember any invoice that I saw that did not 
have that item on it to which you refer, of the 
propaganda, promotion or advertising fund.” 
(J.A. 26 and 27). 

The Government contends that not all the invoices 
indicate this assessment charge as a separate item. The 
fact, as was clearly brought out by the Hearing Ex- 
aminer, was that the commercial dollar invoices did not 
have this charge listed as a separate item, while the con- 
sular invoice and those that were stated in yen always 
indicated the charge. The Hearing Examiner, Deputy 
Director and the District Court were all in agreement 
that the importers paid the assessments. 

At the Guild meeting of October 6, 1938, at which Mr. 
Kono, head of Asahi of New York was present, the fol- 
lowing was quoted in the minutes: (J.A. 408) 


“After a discussion, upon motion by Mr. Wakimoto, 
seconded by Mr. A. D. Walker, and unanimously car- 
ried, the officers of the Guild were directed to pre- 
pare and file this questionnaire, and, with respect 
to the questions pertaining to the Guild’s financing, 
to state that the Guild’s principal income is derived 
from a self-imposed assessment of 5 Yen per bale on 
all raw silk exported from Japan to the United 
States, said assessments being collected at the source 
by the export associations of Yokohama and Kobe 
and forwarded to the International Silk Guild, Inc., 
in dollars monthly.” 


Again from the Guild minutes on (J.A. 400) the Presi- 
dent stated: 


“That he had instructed the sources of supply of E. 
Gerli & Co., Inc. in Japan to stop the payment of 
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the 5 yen per bale levy on shipments to his firm 
because he did not wish to continue these payments 
for the purpose of aiding in the accumulation of a 
fund in yen in Japan. If there was any question with 
respect to the fact that the fund created by that 
method was to be transmitted to the Guild in dollars 
regularly.” 

This meeting was attended by both Mr. Kono of Asahi 
and Mr. Wakimoto. In conclusion there cannot be any 
question as to who paid the assessment funds. This was 
clearly stated by Mr. Wakimoto, Mr. Nishimoto, by Mr. 
Gerli and by Mr. Jenkins. It is supported by the con- 
temporary documents and the minutes of the Guild meet- 
ings. It is also acknowledged in the decision of the 
Hearing Examiner, the Deputy Director and the District 
Court. 

IV. 


The Evidence Is Overwhelming That The Guild Was 
‘Not The Agent Of The C.R.S.A. Receiving “Contribu- 
tions” At The Whim Or Caprice Of The C.R.S.A. 


The Government next attempts to show that the C.R. 
S.A. controlled the Guild and the policy and promotion 
of the Guild’s activities and made only voluntary “con- 
tributions” to the Guild from time to time and that there 
was never any agreement between the exporters and the 
importers. In support of this proposition many confused 
and contradicting arguments are put forth by the Gov- 
ernment. 

An idea of the confused statements of the Government 
can be seen by the following contradictions in the Gov- 
ernment’s own brief. On page 34 of the Government’s 
brief the Government declares: 


“As late as 1942 the Guild’s first notice of claim, 
which they prepared, stated that their obligation to 
remit yen to the Guild was that of the C.RS.A. and 
not that of the exporters.” 


While on page 23 of the Government’s brief they state: 


“Liability for the withholding of the funds, accord- 
Ing to this first Guild claim, rested individually and 
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collectively with (1) the eight Japanese exporting 
houses including Asahi, Japan, against whom claims 
were filed and such other firms as were engaged in 
exporting silk to the United States.” 

It is apparent that liability could rest against the 8 
Japanese exporting houses including Asahi only if they 
were under an obligation to remit these funds to the 
Guild. By its very definition a liability will presuppose 
an obligation and an obligation necessarily implies a lia- 
bility. Webster’s Dictionary defines a liability as “that 
which one is under obligation to pay or for which one is 
liable.” (Webster’s New International Dictionary, Un- 
abridged Second Edition, p. 1423). A casual reading of 
the Guild’s first claim filed in 1942 should make it ap- 
parent that the Guild intended to and did hold the ex- 
porters liable under the terms of the agreement, which 
agreement is set out precisely and distinctly in the Guild’s 
first claim. (J.A. 180). 

On page 6 of the Government’s Brief they state that 
Mr. Gerli’s trip to Japan in 1936 was principally for his 
own personal business. (Citing J.A. 61 and 62 in sup- 
port of this position). As can be seen from examination 
of J.A. 61 and 62, as well as from Mr. Gerli’s testimony 
contained in J.A. 49, Mr. Gerli at no time stated that his 
trip to Japan was principally for his own business. On 
the contrary, Mr. Gerli’s testimony is quite clear that the 
trip to Japan was for the purpose of reaching an agree- 
ment to have the importers provide the funds to support 
the Guild’s operations. (J.A. 49). 

On page 7 of the Government’s Brief they quoted a 
speech made by Mr. Gerli before the C.R.S.A. in Tokio 
(J.-A. 369) implying from certain parts of this speech 
taken out of context that Mr. Gerli was the agent of the 
Japanese. It is obvious from reading the entire speech 
why Mr. Gerli conceived of the Guild as the “instru- 
ment” of the Japanese silk industry and “shield for de- 
fense’’ of the silk industry of Japan. It is apparent from 
the record as a whole the interests of the Guild and the 
interests of the Japanese silk industry were identical. 
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Both groups were interested in increasing the consump- 
tion of raw silk in the United States which was by far 
the World’s largest consumer of raw silk. The Guild as 
the leader in the promotion of silk sales in the United 
States was of course performing a service that was of 
great benefit to the silk industry in Japan. This is the 
clear purport of Mr. Gerli’s speech, as the speech itself 
points out. 

On page 10 of the Government’s brief, as well as on 
many other pages of the brief, the Government makes 
the statement that the assessment funds were collected 
from and sent to “all countries” and not only the United 
States. This statement is used by the Government to sup- 
port their argument that the assessment funds were con- 
trolled by the exporters and that there was never any 
contract agreement between the exporers, the importers, 
and the Guild concerning the remittance of ‘these funds 
to the Guild. The Government also uses this argument 
to support the claim that the Guild cannot recover on ‘the 
theory of unjust enrichment for those funds in Asahi’s 
possession in September of 1942 since there is no way of 
knowing what part of these funds in Asahi’s possession 
were earmarked for return to the United States and what 
part was to be sent to the rest of the world. 

The Government’s own figures in the Seap Report (J.A. 
345) (as contrasted from the self-serving conclusions con- 
tained therein) show clearly that during the period from 
May 1940 to August 1941 the assessment funds were col- 
lected entirely from bales shipped to the United States. The 
Government’s figures indicate that during this period 344,- 
202 bales were shipped on which the assessment funds were 
collected. This figure eliminates the estimated portion 
for April 1940 which was arrived at by assuming that 
the difference between the Guild’s figures from May to 
June, 1940, and the C.R.S.A. figures from April to June 
1940 constituted the April shipment for which the Guild 
has no figure since the April portion, having been re- 
mitted, was not claimed by the Guild. The Guild’s fig- 
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ures for the entire period from May 1940 to August 1941 
show that 342,680 bales were shipped to the United States. 
(J.A. 159). In short, correlating the Guild’s figures with 
those contained in the Scap Report, it can be seen that 
during the period from May 1940 to August 1941 99.5% of 
all bales shipped upon which an assessment was charged 
are proved conclusively to have been sent to the United 
States. At the same time a comparison of the assess- 
ment funds collected for this period shows that the 
C.R.S.A. collected ¥2,884.640 (J.A. 345), while the Guiid’s 
figures show the Guild paid ¥2,849.135. (J.A. 159). Thus, 
the figures conclusively show that 98.8% of the assess- 
ment funds during this period were paid by the Guild. 
Since the C.R.S.A. report admits that its figures are only 
estimates and not exact figures, the difference between 
the bales shipped and yen collected is so minute as to 
show conclusively that the assessment funds during this 
period were all collected on shipments sent to the United 
States. 

Since it is estimated that only 80% of all shipments 
of raw silk from Japan went to the United States mar- 
ket, and the figures show that virtually 99% of the as- 
sessment funds collected came from the United States, 
it must be assumed that if, as the Government contends, 
these assessments were collected from all the countries 
of the world that these other countries were somewhat 
remiss in paying the assessment funds. 

On page 13 of the Government’s brief it is stated that 
Mr. Ito cabled Mr. Wakimoto on April 14, 1938 that 
while permission could probably be obtained ‘to send the 
April “contribution” (J.A. 385). The cable from Mr. Ito to 
Mr. Wakimoto states that permission could probably be 
obtained to send the April “portion” to the Guild. Mr. 
Ito’s cable twice uses the word “portion”, and at no time 
uses the word “contribution” which is an entirely differ- 
ent meaning from the word “portion”. 

On pages 11, 15 and 18 the Government uses ‘the word 
“presumably’’ to draw various conclusions that have ab- 
solutely no substantiation in the record, and indeed the 
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Government makes no attempt to substantiate these con- 
clusions by any reference to the record. Presumably, the 
word “presumably” as used by the Government in these 
instances stands for novel conclusion for which there is 
absolutely no evidence in the record. 

On page 20, the Government again quotes from a letter 
by Mr. Gerli to Mr. Nisiyana and again lifts portions of 
the letter from the entire text in support of its far 
fetched conclusions. The letter read in its entirety shows 
that immediately preceding the portion of this letter 
quoted by the Government that Mr. Gerli said: 


“You are, I know, acquainted generally with the plan 
by which the Guild is financed. This plan is partly 
the result of my efforts and follows a pattern sug- 
gested by me. It found its expression in a self- 
imposed tax adopted by the Chuckai in 1936 and 
approved by the official organs of the State.” (Em- 
phasis added). 

It can, therefore, be clearly seen that Mr. Gerli’s state- 
ments in this letter are not in the slightest degree incon- 
sistent with his testimony or with other parts of the rec- 
ord as to the manner in which this fund was collected. 

Indeed, it was clearly established in the record that 
the only reason that there was any change in the method 
of collecting funds for the Guild after January 31, 1937 
was because the Japanese silk industry had indicated in 
1936 that they could no longer afford to pay out of their 
own pocket for the Guild’s activities. It was this fact 
alone that necessitated any change in the previous method 
of collecting funds. It is inconceivable that the Japa- 
nese silk interests would have made a statement that 
they could no longer afford to support the Guild’s activi- 
ties, and then charge their own exporters with the re- 
sponsibility of paying three times as much after 1937 to 
support the Guild’s activities as had been provided under 
the pre-1937 arrangement. 


+ 


4 
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V. 


The Agreement, Having Been Breached, Before The 
Official Pre-War Exchange Rate Was Abolished, Re- 
covery Should Be Based On The Pre-War Rate Of 
Exchange. 


It was on the question as to when this agreement was 
breached that the District Court erred because it is clear 
from the terms of the agreement, already discussed at 
some length, that the agreement was not to remit these 
funds to the Guild at any future time, perhaps a year or 
two later, but the agreement was that the funds be re- 
mitted regularly at monthly intervals. The testimony 
and the contemporary documents make this point very 
clear. (J.-A. 400, 405, 406, 408, 427, 428). The lower 
court in finding an agreement was apparently of the 
opinion that the exporters had promptly remitted the 
assessment funds collected to the Special Committee. 
This, as the record clearly shows, was not the case. It 
was not until September 1942, over a year after the last 
of these funds had been collected, that any of the funds 
were transferred to the Special Committee, and even then 
only part of the Guild’s funds in the hands of the ex- 
porters were turned over to the Special Committee. (J.A. 
562-564; 572-577; 578-585, 594, 595). 

It is therefore established ‘that the exporters had 
breached the agreement long before any funds were turned 
over to the Special Committee. As the Hearing Exam- 
iner pointed out (J.-A. 505), the agreement was breached 
each month when the previous months’ funds were not 
remitted to the Guild. It cannot be claimed that there 
was any legal impossibility to perform by the exporters 
before July of 1941, and such a claim has never been 
made. Having found the agreement the District Court 
failed to fully appreciate the significance of the terms of 
the agreement which provided for monthly remittances, 
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VI. 


Even If The “Unjust Enrichment” Theory Is Applied 
The Accurate Measure Of The Guild’s Recovery 
Should Be The Unjust Enrichment At The Time That 
It Occurs Which Can Be Measured By The Pur- 
chasing Power Of The Yen In Terms Of The Dollar 
In September 1942. 


The Government in its brief declares that the Court 
correctly applied the post-war rate of exchange although 
claiming 'that the judgment date rule should have been 
used rather than the breach date rule (Gov. Br. p. 70). 
As we have indicated in our original brief the post-war 
rate of exchange should not be the rate applied, (1) be- 
cause it is clear that the contract to remit funds to the 
Silk Guild monthly had been breached long before the 
outbreak of the war made the payment of these funds 
impossible. It is clear that the breach date, as we have 
pointed out, fixes liability and that the breach having oc- 
curred before the war the rate of exchange in effect at that 
time should be the rate applied. (2) Even, however, assum- 
ing that it was September 1942 the agreement was breached 
the Government’s contention that a purchasing power the- 
ory 1s inequitable because the rate of exchange of the Jap- 
anese yen to Swiss francs is an unfair and inequitable rate 
to apply and this rate does not reflect a true value of the 
Japanese yen in September of 1942. (Gov. Br. p. 73). This 
is an interesting position for the Government to take since 
the allegedly rate of exchange in effect in September of 1942 
using Swiss francs as a means of relating yen to dollars in 
within about one-tenth of one cent of the rate of 4.26 that 
the Government requires those who owe to foreign 
entities to pay in payment of claims. The so-called 
(Pegged) rate of exchange is about 4.33, while the Gov- 
ernment’s established rate of exchange for payment of 
claims due the Alien Property Custodian is 4.26. Thus, 
the yen is valued by the Government at 23.4 cents while 
the “pegged” rate of the yen amounts to 23.3 cents in 
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| - United States currency. In any event there is no evi- 

' dence in the record to jindicate that the rate between 
» - Yen and Frances was “pegged” or even what the Govern- 
ment means by the term “pegged”. If the Government 
by this term means the offically established rate then all 
rates of exchange except those on the “Black Market” 
are pegged. Just why the dollar to france rate should 
be termed free and the yen to franc rate termed “pegged” 
is not clear. Clearly, the allegedly “pegged” rate of ex- 
change far more equitably and fairly represents an esti- 
mate of the amount of the unjust enrichment of Asahi 
than does the post-war rate of exchange which went into 
effect seven or eight years later of 360 yen to one U. S. 
dollar. The rate claimed based upon official exchange 
rates is not unfair or inequitable where the United States 
Government insists that claims owing by American debt- 
ors to enemy firms be collected at virtually the same rate 
of exchange. Since the whole matter before the Custodian 
is intended to be applied to claims equitably it is clear 
that an American claimant should be no worse off than 
an enemy claimant in collecting funds. 





CONCLUSION 


The basis of the Guild’s recovery is very simple. 
There was in 1936 an agreement concluded between the 
importers, the exporters and the Guild whereby the im- 
porters would pay an assessment charge of 5 yen per 
bale on all exports to the United States, and these funds 
would be collected by the exporters and remitted monthly 
to the Guild. From May of 1940 until June of 1941 
these funds were collected but with one exception were 
not paid to the Guild, nor were they turned over to tthe 
Special Committee of the C.R.S.A. until September of 
1942, This agreement was therefore breached by the 
exporters when they failed 'to remit these funds promptly 
to the Guild, the agreement having been breached by the 
exporters, liability becomes fixed as of the time the 
breach occurred. It is clear that the breach occurred 





er 


24 


before it became impossible to remit the funds and that 
therefore the pre-war rate of exchange should apply to 
the obligation. However, even if the “breach date” is 
held to be September 1942, the unofficial International 
Rate of Exchange based upon official rates of exchange 
more equitably and fairly estimates the value of the unjust 
enrichment than does the post-war rate of exchange which 
went into effect more than seven years after the enrich- 
ment occurred. Even if the post-war rate is applied under 
the principles of equity the Guild should not be required 
to bear the loss of the fluctuation of the exchange rate. 

Appellant respectfully submits that the Court should 
affirm the decision of the lower court in so far as the 
Court found liability and should reverse that portion of 
the order which limited the recovery to $222.16, and 
should order that judgment be entered in favor of the 
Guild for the sum of $65,326.99, the amount admittedly 
collected but not remitted to the Guild, together with 
interest from the time of receipt of these funds by Asahi 
to the time of the vesting date in the additional amount 
of $3,035.09, or that the lower court’s decision be re- 
versed and remanded with instructions that the lower 
court review the entire case in accordance with the 
proper rules concerning the scope of review to be given 
a decision by the Alien Property Custodian. 


Detmar W. Hottoman 

James Lee Murpuy 
Attorneys for Appellant 
in No. 14,150; Appellees 
in No. 14,151, 
1000 Vermont Avenue, N.W. 
Washington 5, D. C. 


Of Counsel 
‘Davies, Ricuserc, Trprnes, Lanna & Durr 
1000 Vermont Avenue, N.W. 
Washington 5, D. C. 


10} a S- 30 





ts 




















Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


| —— © 5 

Xo. 14,100; “Ss 
f<, ral 
: INTERNATIONAL SutK Guibp, INC., APPELLANT, 
e 
\ Wittuam P. Rocers, as Attorney General of the United 
States and Successor to the Alien Property Custodian, 
and Ivy Baxer Priest, Treasurer of the United States, 
. APPELLEES. 


No. 14,151 


Wiuuram P. Rocers, as Attorney General of the United 
a States and Successor to the Ahen Property Custodian, 
and Ivy Baker Priest, Treasurer of the United States, 
APPELLANTS, | 


INTERNATIONAL SILK GvuILp, INC., APPELLEE. 


APPEALS FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


, BRIEF FOR WILLIAM P. ROGERS AND IVY BAKER PRIEST, 
bp, APPELLEES IN NO. 14150 AND APPELLANTS IN NO. 14151 


ete ty. 

i ta ae DALLAS S. TOWNSEND, 

i ES is aE “4 ip, Assistant Attorney General, 

7 ( toy, P Director, Office of Alien Property, 

| ree i GEORGE B, SEARLS, 

i OF he oe @ IRWIN A. SEIBEL, 

Ge: 5G MAX WILFAND, 

Lo ee Attorneys for Appellees in No. 14150 
AN and Appellants in No. 14151, 

Rie Attorneys, Department of Justice, 

i 4 ; Washington, D. C. 





QUESTIONS PRESENTED 


In the opinion of appellees in No. 14,150 and appellants 
in No. 14,151, the questions presented are 


1. Whether this Court should set aside as clearly erroneous 
the Custodian’s findings, concurred in by the District Court, 
in support of his conclusion that Asahi Japan was not under 
any contractual obligation to remit assessment funds to the 
Guild. 

2. Whether the District Court properly set aside as clearly 
erroneous the findings of the Custodian in support of his 
conclusion that Asahi Japan was not under any quasi-con- 
tractual duty to the Guild with respect to funds arising from 
assessments on Asahi Japan exports to the United States 
which later came into Asahi Japan’s possession. 


3. Whether, if Asahi Japan was under a quasi-contractual 
duty to turn over to the Guild such assessment funds, the 


Guild maintained its burden of proving that the ¥ 80,323.09 
in Asahi Japan’s possession in October 1942 originated 
from assessments on its exports to the United States during 
the period 1940-July 1941. 


4, Whether, if questions (2) and (3) are answered im the 
affirmative, Asahi Japan’s quasi-contractual lability to the 
Guild was in the circumstances greater than ¥ 80,323.09. 


5. Whether, if questions (2) and (3) are answered in the 
affirmative, Asahi Japan’s quasi-contractual liability in the 
amount of ¥ 80,323.09 was properly converted to dollars 
at the post-war rate of ¥ 361.55 to $1. 








Questions Presented 
Jurisdictional Statement 
Preliminary Comment 
Counter-Statement of the Case 
A. The Initial Admimistrative Proceedings 
1. The Facts 
2. Theory of the Claim.... 
3. Hearing Examiner’s Decision 
4. The Deputy Director’s Decision 
B. The Initial District Court Proceedings 
C. The Administrative Proceedings upon Reconsideration... . 
D. The Second District Court Proceeding on Review 
Statutes Involved 
Statement of Points 
1. The District Court erred in overturning the Custodian’s find- 
ings in support of his conclusion that Asahi Japan was 
not under a quasi-contractual duty to account to the Guild 
for funds in its possession which originated from assess- 
ments levied on its exports to the United States 
2. The District Court erred in concluding that the ¥ 80,323.09 
returned to Asahi Japan in September 1942 by CRSA 
onginated from assessments levied on account of Asahi 
Japan exports to the United States during the period May 
1940—July 1941 
Introduction and Summary of Argument 
Argument 
I. The Custodian’s findings to the effect that Asahi was not 
contractually obligated to remit assessment funds to 
the Guild, concurred in by the District Court, were not 
clearly erroneous and therefore both the Custodian and 
the District Court correctly concluded that the Guild’s 
claim could not be allowed on the theory of breach of 
an oral contract 
A. The Scope of Review 
B. The District Court’s findings as to the non-existence 
of an oral contract 


1. The pre-1937 evidence 

2. Post-1936 evidence 

3. The Guild’s case 

II. The Custodian’s findings to the effect that Asahi Japan was 

not indebted to the Guild on quasi-contract or unjust 
enrichment theory were not clearly erroneous and indeed 
were compelled by the evidence; hence the Guild’s claim 
on that theory was properly disallowed by the Custo- 
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Argument—Continued 
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A. The District Court’s theory of unjust enrichment... 57 

B. The Custodian’s findings 58 
III. Assuming the correctness of the District Court’s theory of 
unjust enrichment, the Guild’s claim would be allowed 
only upon a showing that the funds in possession of 
Asahi Japan arose from assessments paid on Asahi 
Japan exports to the United States; and since no such 
showing was made, the claim should have been disallowed 


IV. In any event, the District Court correctly concluded that 
the Guild’s claim could be allowed only to the extent of 
¥ $0,323.09 and correctly applied the post-war rate of 
exchange under both the judgment date rule, applicable 
here, and the breach date rale 


Title S—Alien and Nationality, Ch. II—O.A.P.C. Regulations 
governing valuation or rate of exchange of monetary units of 
enemy countries, § 503.30 General Order No. 30 
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JURISDICTIONAL STATEMENT 


This proceeding was instituted before the Alien Property _ 
Custodian * under Section 34 of the Trading with the Enemy © 


1By Executive Order No. 9788 (Oct. 15, 1946, 11 F.R. 11981) 
the Attorney General succeeded to the powers and duties of the | 
Alien Property Custodian. In this brief, the term “Custodian” | 
will be used to refer to the Alien Property Custodian or to the © 
Attorney General as his successor as the context may require. 


(1) 
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Act, as amended (60 Stat. 925, 50 U.S.C. App. 34), by 
International Silk Guild, Inc. (hereinafter called ‘‘the 
Guild’’) to obtain payment of $65,326.39 plus interest from 
the assets of Asahi Silk Company, Ltd., Japan (hereinafter 
called ‘‘Asahi Japan’’), vested by the Custodian under 
Vesting Order 283, claiming that Asahi Japan, was indebted 
to it m that amount as of the time of vesting (J.A. 19-22). 
Following a hearing in 1949 before a Hearing Examiner of 
the Office of Alien Property, at the conclusion of which the 
claim was allowed, the Deputy Director, Office of Alien 
Property, on June 19, 1951,? reversed the Hearing Examiner 
and disallowed the claim (J.A. 23-528). 

On August 17, 1951, and in accordance with Section 34(e), 
Trading with the Enemy Act, as amended (hereinafter 
called ‘‘the Act’’), the Guild filed a complaint for review 
of the determination of the Deputy Director in the United 
States District Court for the District of Columbia (J.A. 530- 
534). The District Court, by order dated July 8, 1952, 
affirmed the Deputy Director’s determination and dismissed 
the complaint for review (J.A. 541-542)? 

Thereafter, upon motion of the Guild (J.A. 543-548), the 
order dismissing the complaint for review was vacated on 
April 13, 1953 to permit the Guild to offer newly discovered 
evidence in accordance with Section 34(e) of the Act. (J.A. 
555-556.) At the suggestion of the Court, the record was 
returned to the Office of Alien Property for further admin- 
istrative proceedings in light of the newly discovered 
evidence (J.A. 557-559, 615). At the conclusion of the re- 
opened proceedings before the Deputy Director, during 
which additional evidence was made part of the record, the 
Deputy Director * on January 31, 1956, reaffirmed his orig- 
inal determination disallowing the claim (J.A. 596-606). 


2¥or delegations of authority from the Attorney General to the 
Director, Office of Alien Property and from the latter to the Deputy 
Director, see 13 Fed. Reg. 5660 (Sept. 20, 1948) and 13 Fed. Reg. 
9605 (Dee. 31, 1948). 

3 The District Court’s memorandum opinion in this regard (J.A. 
538-541) is reported at 105 F. Supp. 766. 

4+For delegations of authority, see 20 Fed. Reg. 7453 (Oct. 6, 
1955) and 18 Fed. Reg. 7895 (Dec. 18, 1953). 
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A supplemental complaint for review was filed by the 
Guild on March 22, 1956 (J.A. 609-611). The District 
Court on further review allowed the claim in part and en- 
tered judgment for the Guild on May 8, 1957 in the amount 
of $222.16 (J.A. 622-623).° 

The Guild noticed its appeal on July 5, 1957 and the 
Custodian and the Treasurer of the United States on July 
8, 1957 (J.A. 632). The jurisdiction of this Court is in- 
voked under the Act of June 23, 1948 (62 Stat. 928, 28 U.S.C. 
1291). Pursuant to motion of the parties and order of this 
Court the appeals have been consolidated for briefing. 


PRELIMINARY COMMENT 


The principal issue in this case is whether there was an 
oral contract under which Asahi Japan became indebted 
to the Guild. In its opening brief the Guild assumed the 
existence of such a contract. Accordingly, it failed to set 
forth all the pertinent underlying facts developed during 
the administrative hearing with respect to this issue, limit- 
ing itself in general to stating the conclusions it drew from 
the record evidence. Since this is essentially a ‘‘fact’’ case, 
the Custodian finds it necessary to state the relevant basic 
facts at some length. Unlike the Guild, the Custodian will 
support each factual statement with page citations to the 
hearing record and wherever a statement of fact also con- 
stitutes a finding by the Deputy Director, the reference 
(‘‘D. Fdg. ——; J.A. ——’’) will serve to indicate not 
only the page at which the finding appears in the Cus- 
todian’s decision but also the page or pages of the hearing 
record which support this finding. 


COUNTER-STATEMENT OF THE CASE 
A. The Initial Admumistrative Proceedings 
1. The Facts — 


The facts were developed before a Hearing Examiner 
of the Office of Alen Property in accordance with Section 


5 The District Court’s memorandum opinion in this regard (614- 
622) is reported at 150 F. Supp. 545. 
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34(c) of the Act and the Rules of Procedure for Claims 
(8 C.F.R., Part 502, 1949 ed.). The hearing record, con- 
sisting of oral testimony of witnesses and documentary 
exhibits, shows the following: 


The Guild, admittedly an eligible debt claimant under 
Section 34(a) of the Act, was incorporated in August 1933 
under the Membership Corporations Law of the State of 
New York as a non-profit organization * for the purpose 
of promoting the interests of those engaged in all phases 
of the silk industry in the United States (D. Fdg. 509, 510; 
Gen. Ex. 1, J.A. 135; Cl. Br. Ex. 1, J.A. 179). It initially 
was financed by contributions of $25,000 from a group of 
American silk firms and $50,000 from a group of Japanese 
silk houses (J.A. 32, 55; Cl. Br. Ex. 1, J.A. 186-188). Under 
the Guild by-laws,’ its funds were obtained from member- 
ship fees and dues, and voluntary contributions from its 
members or from others who wished to benefit from its 
activities (CL Br. Ex. 2, J.A. 238-239).§ 

All persons engaged in the various phases of the Ameri- 
ean silk industry were eligible for Guild membership (Cl. 
Br. Ex. 2, J.A. 227- 228). Eight American importing sub- 
sidiaries of Japanese silk exporting houses were Founder 
Members of the Guild as were some of the larger American 
importers (J.A. 62, 98, 99, 154, 176, 204). One of these 
eight Japanese importers was Asahi Corporation, herein- 
after called ‘‘ Asahi New York,’’ a New York corporation, 


© Section 2 of the Membership Corporations Law defines a mem- 
bership corporation as “a corporation not organized for pecuniary 
profit...” 

7 These by-laws became effective July 10, 1936 and, so far as 
pertinent to this case, the prior by-laws, which could not be pro- 
duced by the Guild, contained like provisions (J.A. 85-87). 

® Under the membership and voting provisions of the by-laws 
(Ci. Br. Ex. 2, J.A. 227-230, 238), control of the Guild was vested 
in a Board of Directors, not to exceed twenty-five in number, com- 
posed exclusively of so-called Founder Members who alone had 
voting rights (J.A. 230, 231, 233, 234). The day to day operations 
of the Guild were vested in an Executive Committee of six mem- 
bers which could exercise all the powers of the Board (Cl. Br. Ex. 
2, J.-A. 235-236). 


x» as 
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substantially all of whose stock was owned by Asahi Japan, 
the alleged debtor of the Guild and a Japanese silk ex- 
porter (D. Fdg. 513; J.A. 6, 12, 19, 76). Not all of the 
American importers of raw silk were members (J.A. 62). 
The silk industry in Japan was organized pursuant to 
Japanese law under the jurisdiction of the Central Raw 
Silk Association (hereinafter called ‘‘CRSA’’), a Japanese 
corporation (D. Fdg. 513; Cl Br. Ex. 4, 5, J.A. 240-252). 
CRSA was composed of associations representing all seg- 
ments of the industry;—silk egg producers, cocoon pro- 
ducers, reelers, manufacturers, wholesalers, factors and ex- 
porters (D. Fdg. 513; Cl. Br. Exs. 4, 5, J.A. 240-252). Among 
these associations were two exporter associations, one lo- 
cated in Yokohama and the other in Kobe (D. Fdg. 513; 
Cl. Br. Ex. 4, J.A. 243). CRSA, under its statute, was 
authorized to establish facilities to expand markets for silk 
yarn (Cl. Br. Ex. 5, J.A. 244) and to assess dues upon mem- 
bers to defray expenses (CL Br. Ex. 5, J.A. 248). Decisions 
with respect to its budget and assessment of dues required 
governmental approval (Cl. Br. Ex. 5, J.A. 249). <As the 
Guild admitted in its notice of claim of July 15, 1942, and 
as testified to by Mr. Gerli, President of the Guild, CRSA, 
the Exporters Associations and the individual exporters 
were all separate entities (D. Fdg. 525; J.A. 67, 203-205). 
In December 1933, soon after the organization of the 
Guild, CRSA voted to establish a three-year overseas pub- 
licity campaign to promote the use of silk, the program to 
become effective in April, 1934 (D. Fdg. 513; Cl. Br. Exs. 
8, 9, 10, J.A. 253, 262-263). To finance this program, assess- 
ments were levied by CRSA on various segments of the 
industry in varying amounts® (D. Fdg. 513; J.A. 55, 253, 
263, 278). The Guild was designated as the American 
agency to conduct the campaign in the United States and 
the International Silk Committee of France carried on 
the program in France (D. Fdg. 513, 514; J.A. 254, 263). 
During the first fiscal year of this program (April 1934 


® The silk reelers were assessed ¥ 1.30 per bale shipped; the whole- 
salers ¥.06 per bale handled and the exporters ¥.65 per bale ex- 
ported (Cl. Br. Ex. 10, J.A. 278). 
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March 1935), CRSA remitted to the Guild the yen equiva- 
lent of $330,000; during the 1935 fiscal year the yen equiva- 
lent of $150,000; and for the first 9 months of the 1936 
fiscal year (April-December 1936), the yen equivalent of 
$200,000 (D. Fdg. 514; CL Br. Ex. H, J.A. 168). These 
remittances were admittedly voluntary on the part of 
CRSA and they constituted, except for a nominal amount 
of dues and fees of members, the sole financial support of 
the Guild in its promotion activities through December 
1936 (D. Fdg. 514; J.A. 56-58; Cl. Ex. M., J.A. 171-177). 

During the latter part of 1935 and early 1936 it became 
apparent that a successful silk promotion campaign would 
require more funds than CRSA had been supplying and 
that this would require a change in the method of assess- 
ments (J.A. 32, 33, 189, 190). During this period the 
French International Silk Committee proposed to CRSA 
that a tax be levied on silk in the countries of origin to 
provide a promotion fund (Cl. Br. Ex. 16, J.A. 360). CRSA 
took note of this proposal and the Shanghai (China) Ex- 
porters Association took similar note in a January 6, 1936 
resolution, both being matters which were brought to the 
attention of the Executive Committee of the Guild at its 
February 21, 1936 meeting (Cl. Br. Ex. 16, J.A. 360). Simi- 
lar discussions took place in the United States amongst 
members of the Guild ‘‘predicated upon the fact that the 
eost of promotion [was] not only a legitimate but a neces- 
sary part of the cost of doing business.’’ (Cl. Br. Ex. 1, 
J.A. 190). 

At the Guild executive meeting of February 21, 1936, Mr. 
Gerli, its President and the leading American silk importer, 
advised that he was leaving for Japan on February 28 (C1. 
Br. Ex. 16, J.A. 358). According to the minutes of that 
meeting and his own testimony, he neither requested nor 
was granted any authority to enter into any contract with 
the Japanese (J.A. 62, 358-360). His trip was financed at 
his own expense and was principally for his own personal 
business (J.A. 61, 62). 

When Gerli returned to the United States on April 26, 
1936, he gave an account of his trip at the Executive Com- 
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mittee meeting of May 6, 1936 (D. Fdg. 515; J.A. 362, 364). 
According to the minutes of that meeting, he first addressed 
the Exporters Associations of Yokohama and Kobe, member 
associations of CRSA, and ‘‘proposed that the Guild be 
financed in the future by a levy of a definite amount per bale 
on the silk exported to the United States from Japan, 
explaining that such an assessment would be in the nature 
of a self-imposed tax and would constitute a perfectly 
proper charge on the American market’’ (D. Fdg. 515; J.A. 
364).*° Later Gerli addressed CRSA in Tokyo as a messen- 
ger ‘‘come without credentials’’ (J.A. 369) and reviewed 
the silk picture in the United States. In his speech, a copy 
of which was made part of the May 6 minutes (J.A. 369-374), 
he stated (J.A. 371), 


Silk must tell, indeed it must shout; but it must also 
organize, direct, create and foster. That is why we 
have organized the International Suk Guild. Gentle- 
men, it is not my Guild. Jt ts your arm for attack. It 
ts your shield for defense. I am your mstrument; but 
you must stand wtth me. A feeble effort is a wasted 
effort. 

You have trusted me with a mission. I am trying to 
discharge my duty ...’’ (emphasis supplied). 


Gerli, again according to the minutes, ‘‘left Japan with 
a definite impression that favorable action would be taken’’ 
regarding the export levy and that the Japanese ‘‘were 
giving the plan ...careful consideration.’”? (D. Fdg. 515; 
J.A. 365.) He suggested that the Executive Committee 
might cable an appropriate resolution to the Japanese ex- 
pressing its convictions about the proposed plan (J.A. 365, 
366). Mr. Wakimoto, a then member of claimant’s Exec- 
utive Committee and head of the silk department of one of 
the large Japanese importing houses, Mitsui of New York, 
stated that all the representatives of the Japanese import- 
ing houses in New York recognized the necessity for an 


10 Mr. Gerli also made a similar proposal in Shanghai, China 
and expressed the feeling that the Chinese reaction would probably 
depend upon the Japanese decision (J.A. 364, 365). 
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increase in silk promotion funds, but felt that before taking 
any action on the report, the Committee should submit a 
program to Japan outlining how the Guild proposed to use 
¥ 2,000,000 annually and obtain the Japanese reaction (J.A. 
366). Wakimoto further made it clear that ‘‘any decision 
with regard to the financing plan proposed would have to 
be made by the head offices of their respective companies 
in Japan.’’ (D. Fdg. 516; J.A. 366). Gerli agreed to confer 
with Mr. Jenkins, Vice-President and Managing Director 
of the Guild, regarding Wakimoto’s suggestion and went on 
to explain ‘‘that nothing radically new in the way of a pro- 
gram was contemplated ; that the whole question came down 
to a matter of obtaining funds adequate in amount to 
strengthen the present work of the Guild ... ; that the cost 
of promotion was part of the expense of doing business 
and that those in Japan with whom he had had his discus- 
sions understood their (sic) thoroughly.’’ (J.A. 366, 367.) 
He made it clear that ‘‘he regarded a decision upon the 
recommendations he had made with as little delay as pos- 
sible as of great importance.’’ (D. Fdg. 516; J.A. 367.) The 
meeting concluded with a request to Jenkins to outline the 
expanded program in a memorandum (J.A. 368). Jenkins 
submitted the planned program (J.A. 374-378) and at the 
Executive Committee meeting of May 15, 1936, it was voted 
that a telegram over the signature of the Guild be sent to 
the Exporters Associations of Yokohama and Kobe ap- 
proving the new plan discussed in Japan with Gerli 
{J.A. 379). 

The Exporters Associations of Yokohama and Kobe con- 
vened in a general meeting on May 14, 1936. It was there 
voted (1) to levy without exception an assessment of 5 yen 
on each bale of raw silk exported from Japan, the assess- 
ments to commence January 1, 1937, to provide a fund to 
increase consumption of raw silk; (2) to abolish as of 
January 1, 1937 the existing method of collecting promotion 
funds; (3) to make the Exporters Associations of Yoko- 
hama and Kobe, in cooperation with the customs authori- 
ties at each port, responsible for such collections; (4) that 
CRSA organize a special committee on publicity, composed 
of three exporters and two others, to decide its policy with 
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respect to the planning of overseas publicity and for deter- 
mining how assessment funds should be spent; and (5) that 
the assessment plan could be altered or abolished only upon 
six months advance notice (D. Fdg. 516, 517; Cl. Br. Ex. 
8, J.A. 257, 258; Cl. Br. Ex. 9, J.A. 264, 265; Cl. Br. Ex. 10, 
J.A. 278). This action of the Exporters Associations was 
approved by CRSA at a special meeting held on June 22 
1936 and was incorporated in substance in a CRSA regula- 
tion (D. Fdg. 517; Cl. Br. Ex. 10, J.A. 278). The Japanese 
Ministry of Agriculture and Forestry, as required by the 
law creating CRSA, approved the latter’s action (D. Fdg. 
517; CL Br. Ex. 8, J.A. 257; Cl. Br. Ex. 9, J.A. 265). 

The Executive Committee minutes of June 29, 1936 report 
that on June 22, 1936 Count Matsndaira, President of 
CRSA, cabled Mr. Wakimoto, 


At the special general meeting held today it was 
decided to collect 5 yen per bale on raw silk exported 
from January 1937 and on to be appropriated for raw 
silk promotion, particulars by mail. Inform above mes- 


sage to International Silk Guild (D. Fdg. 517; J.A. 380). 


In light of the new assessment program to become 
effective January 1, 1937, CRSA at its June 22, 1936 meeting 
revised its budget for the 1936 fiscal year (April 1936- 
March 1937) under which it had budgeted ¥ 750,000 for the 
Guild and £50,000 for the French International Silkk Com- 
mittee (Cl. Br. Ex. 10, J.A. 276). Because of anticipated 
income of ¥ 510,000 for the first three months of 1937 it 
increased the amount it expected to remit to the Guild by 
¥ 505,000 (D. Fdg. 518; Cl. Br. Ex. 10, J.A. 276). 

At the Executive Committee meeting on November 23, 
1936, Gerli advised the Committee that ‘‘no official commu- 
nication had yet been received from the Central Raw Silk 
Association regarding the details of the assessment plan and 


11 Actually, the assessments from exports to all countries, includ- 
ing the United States, amounted to ¥ 473,320 during the first three 
months of 1937, less than anticipated (Cl. Br. Ex. 10, J.A. 311), 
yet CRSA remitted to the Guild ¥ 470,320 during this period (id. 
JA. 313). 
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that it was important that the Guild be informed officially 
of the provisions of this plan as finally determined so that 
it eould proceed with the formulation of its program.’’ 
(D. Fdg. 518; Cl. Br. Ex. 16, J.A. 382, 383.) Wakimoto 
suggested that the Guild proceed with its plans, anticipat- 
ing that the funds would be remitted on the basis of known 
exports but agreed that the Guild should receive official 
word from CRSA (J.A. 383). He was requested to cable 
CRSA for the desired information (D. Fdg. 518, J.A. 383). 
Apparently official word was sent by CRSA, for on January 
15, 1937, Wakimoto advised the Guild that CRSA expected 
to remit £505,000 through March 1937 (Cl. Br. Ex. 30, 
J.A. 474). 

On December 17, 1936 CRSA adopted its budget for the 
1937 fiscal year (April 1, 1937-March 31, 1938). Income 
was estimated at ¥ 2,250,000 on an anticipated export of 
450,000 bales of silk to all countries (D. Fdg. 519; Cl. Br. 
Ex. 10, J.A. 279). 2,000,000 were budgeted for remit- 
tance to the Guild and ¥ 50,000 to the International Silk 
Committee of France (D. Fdg. 519; Cl. Br. Ex. 10, J.A. 
279, 281).* Other amounts were budgeted for its over- 
head, domestic publicity, motion picture films and equip- 
ment, ete. (D. Fdg. 519; Cl. Br. Ex. 10, J.A. 280-283). 
The Guild was advised of the budgetary allocation through 
a cablegram received from CRSA advising that it expected 
to make the remittances in equal monthly allotments (D. 
Fdg. 519; Cl. Br. Ex. 30, J.A. 474). 

In accordance with CRSA expectations, monthly remit- 
tances were made to the Guild from February through 
August, 1937 (Cl. Br. Ex. H, J.A. 169). No remittance 
was received in September because of foreign exchange 


22 Actually it turned out that 467,321 bales were exported during 
this fiscal year and that receipts amounted to ¥2,339,105 (D. 
Fdg. 519; Cl. Br. Ex. 10, J.A. 315). Notwithstanding, the Guild 
received remittances of only ¥1,832,600 while the International 
Silk Committee of France received ¥ 80,000, ¥ 30,000 in excess of 
its budgetary allocation of ¥ 50,000 (D. Fdg. 519, 520; Cl. Br. Ex. 
10, J.A. 317). 
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difficulties (Cl. Br. Ex. 1, J.A. 194). Gerli wrote Wakimoto 
on October 1, 1937 asking him to point out to the Japanese 
Finance Ministry, presumably as an argument for the issu- 
ance of the dollar license, that though the assessment was 
a yen levy, actually the charge was passed on to the pur- 
chaser who paid dollars for the silk, and consequently there 
was no problem of ‘‘creating special dollar funds’’ for re- 
mittances to the Guild (Cl. Br. Ex. 1, J.A. 194). The Guild 
on October 7, 1937 cabled CRSA to the same effect (Cl. Br. 
Ex. 1, J.A. 195). Apparently the Finance Ministry was 
convinced for the remittance sent by CRSA in October 1937, 
was approximateiy double the prior monthly contributions 
(CL. Ex. H,.J.A. 169).° 

CRSA’s budget for the 1938 fiseal year (April 1938- 
March 1939), adopted December 21, 1937, estimated exports 
to all countries of 410,000 bales and receipts of ¥ 2,050,000 
(D. Fdg. 520; Cl. Br. Ex. 10, J.A. 283). It budgeted 
¥ 1,500,000 for the Guild’s use and ¥ 80,000 for the French 
International Silk Committee (D. Fdg. 520; Cl. Br. Ex. 10, 
J.A. 285). It also budgeted ¥ 300,000 to be used in con- 
nection with the World’s Fairs at New York and San Fran- 
cisco (D. Fdg. 520; Cl. Br. Ex. 10, J.A. 286, 287) .** The Guild 
was advised by CRSA of this action on December 24, 1937, 
and was requested to ‘‘bear these figures in mind and ar- 
range [its] plans within this lhmit.’’ (D. Fdg. 520, 521; 
Cl. Br. Ex. 16, J.A. 386, 387). Gerli replied by letter dated 
January 25, 1938, though he apparently first sent his reply 


13 Just as the Guild had furnished CRSA with financial statements 
respecting its budget and expenditures under the old three-year 
program (J.A. 32), it continued to furnish such data under the 
new assessment plan either directly, or through Mr. Ito, President of 
the Yokohoma Exporters Association, and other Japanese (D. Fdg. 
523; Cl. Br. Ex. 16, J.A. 392-396; Cl. Br. Ex. 27a, J.A. 452-455; 
Cl. Br. Ex. 27b, J.A. 455-459; Cl. Br. Ex. 27c, J.A. 459-464; Cl. 
Br. Ex. 31, J.A. 475-476). 

4 As was true in respect of the 1937 budget, the 1938 CRSA 
budget as well as all succeeding ones allocated funds for various 
types of expenditures such as domestic publicity, special publicity, 
research, etc. (Cl. Br. Ex. 10, J.A. 283-286). 
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to Wakimoto for comment * (Cl. Br. Ex. 16, J.A. 388-390; 
Cl. Br. Ex. 18, J.A. 433-434). In his reply Gerli protested 
the World’s Fairs allocations and stated that the assess- 
ment funds were to be sent to New York and spent in ac- 
cordance with Guild decisions and not those of CRSA 
taken without Guild knowledge. He asked for ‘‘a very 
clear understanding on this point’’ and ‘‘a final and defi- 
nite confirmation’’ of procedure of remitting monthly to 
the Guild the prior month’s ven assessment. (D. Fdg. 521; 
Cl. Br. Ex. 16, J.A. 388-390). 

Mr. Gerli’s motivation for seeking ‘‘a very clear under- 
standine’’ was, to quote him (Cl. Br. Ex. 16, J.A. 389), 


‘‘T have recently been charged by the Rayon Pro- 
ducers’ Association before the Federal Trade Com- 
mission in Washington of personally being a propa- 
ganda agent and the Guild an agency of such propa- 
ganda, for the Japanese Government. I issued a very 
emphatic denial on this point, making direct mention 
of the fact that the funds of the Guild are the proper 


and legitimate funds raised by the members of the 
Guild themselves at the point of export and remitted 
to them in due course. 

‘<This matter is now one of public knowledge and 
sinee we are constantly being charged with being agents 


15 Wakimoto immediately advised Gerli that while he agreed in 
principle that the Guild should receive in remittances the approxi- 
mate amount of yen assessments levied on exports to the United 
States minus the expenses of collections, Gerli’s facts were wrong 
(Cl. Br. Ex. 18, J.A. 433). Wakimoto pointed out that exports to 
countries other than United States were increasing in relation to 
exports to United States and that even if the 1937 ratio were taken 
(80.7% of exports to United States), the Guild could expect at 
most ¥ 1,654,350 for the 1938 fiscal year on the basis of anticipated 
sales, from which figure collection expenses, estimated by the 
Guild at between 5%-10% (J.A. 37), would have to be deducted 
(J.A. 434). The net figure, Wakimoto suggested, was close to the 
¥ 1,500,000 allocated for expected remittances to the Guild. The 
other importing countries, Wakimoto also pointed out, would be 
entitled to ¥395,650 against which the Guild had budgeted only 
¥ 80,000 for France (Cl. Br. Ex. 18, J.A. 433, 434). 
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of propaganda it is well that the American people, the 
Trade itself and the Central Raw Silk Association of 
Japan clearly understand the point I have made and 
that all actions in connection with relationship to the 
Guild and the Central Raw Silk Association of Japan 
should be of a character in conformity with these 
facts.’ 


CRSA’s reply of March 29, 1938 to the Gerli letter of 
January 23, did not contain a ‘‘final and definite confirma- 
tion of this procedure.’’ (D. Fdg. 522; J.A. 391-392). It 
limited itself to a polite apology for not having consulted 
with the Guild prior to committing itself to participation 
in the World’s Fairs and to thanking him for his efforts 
in promoting the sale of silk (D. Fdg. 522; Cl. Br. Ex. 16, 
J.A. 391-392). 

Beginning in March 1938, CRSA began to encounter diffi- 
culties in obtaiming governmental permission to remit the 
dollar equivalent of the yen contribution to the Guild (Cl. 
Br. Ex. 16, J.A. 385, 392). Mr. Ito, President of the Yoko- 
hama Exporters Association, cabled Wakimoto on April 14, 
1938 that while permission could probably be obtained to 
send the April contribution, it was impossible to assure fu- 
ture remittances (Cl. Br. Ex. 16, J.A. 385). An Ito cable 
of April 28, 1938 requested the Guild to advise when it 
expected to exhaust its cash balance of $327,000 and to send 
a statement of its expected monthly disbursements (id., 
J.A. 385). Gerli then convened the Executive Committee 
for an April 29, 1938 meeting characterized as ‘‘the most 
important ... ever held.”’ (id., J.A. 384). He reviewed 
the history of the Guild since its organization and read 
the recent correspondence between him and CRSA, appar- 
ently for the first time, and the Ito cablegrams (id., J.A. 
383). Gerli explained that the Japanese were apparently of 
the belief that no further remittances should be made until 
the Guild’s $327,000 cash balance was exhausted (id., J.A. 
385). He stated that ‘‘the fundamental character of the 
Guild’s funds had to be established; that the real question 
for consideration was whether the Guild could continue or 
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whether it would have to disband.’’ (id., J.A. 386.) Mr. 
Walker, a member of the Committee and an American im- 
porter, stated that he could understand why the Japanese, 
looking at a $300,000 balance, might wonder why additional 
funds were necessary (id., J.A. 386). 


Gerli in his cabled reply of April 30, 1938 to Ito’s cable- 
gram of April 28, 1938, advised him of the $330,000 cash 
balance and that this would be exhausted by October 31 
on the basis of a minimum program. He also requested 
an immediate decision and definite assurance with respect 
to future remittances (id., J.A. 397, 398). Ito cabled on 
May 12, 1938 that the April remittance was still under 
negotiation; that absolute assurance with respect to future 
remittances was impossible; and that in the circumstances 
the Guild should plan accordingly (id., J.A. 398). 

At the Executive Committee meeting of May 13, the 
Guild did plan accordingly by abandoning its planned 
advertising campaign and by revising the remainder of its 
contemplated program (id., J.A. 399). When at the meeting 
Gerli stated that he had instructed his sources of supply 
of raw silk to cease paying the ¥ 5 assessment, Wakimoto 
pointed out what Mr. Gerli already knew,’* ‘‘that the 
Japanese firms had to pay the levy of ¥5 per bale on all 
raw silk exports as a matter of law; that it would require 
six months’ notice before these payments could be dis- 
continued ...’’ (D. Fdg. 523; J.A. 400.) 

Because of the increasing political tension with Japan 
over the China incident, a boycott campaign against 
Japanese goods was in full swing during this period (J.A. 
395, 404, 405). This was a matter of great concern to the 
Guild which had become a target of attack as pro-Japanese 
(J.A. 389, 405). Gerli alluded to this at the August 4, 1938 
Executive Committee meeting (J.A. 404), just as he had in 
his January 25, 1938 letter to Matsudaira, and stated that 
the feelings toward the Guild could be avoided by making 


16 Mr. Gerli undoubtedly received the full particulars in the latter 
part of 1936 or early 1937 (J.A. 383, 474). If not then he certainly 
knew as of May 1938 (J.A. 422). 
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a record which would show that the Guild’s funds were 
derived from a levy on raw silk paid by importers and that 
the fund thus derived was administered by the Guild’s 
Board of Directors and Executive Committee (J.A. 405). 
The meeting then proceeded to act on a July 1, 1938 request: 
from CRSA for data concerning the Guild’s contemplated 
activities and expenditures with a view towards obtaining 
a permit to resume remittances to the Guild, the last one: 
having been received in the United States in March 1938 
(J.A. 405). The Committee, presumably in line with the 
expressed desire to make a record to show the Guild’s: 
independence of the Japanese, passed a formal resolution | 
embodying its notion of the assessment plan showing that | 
no strings were held by the Japanese. For the purpose of 
complying with the CRSA request of July 1, it voted to. 
send the requested data (J.A. 405, 406).** 

The Guild’s understandable anxiety during this sated 
not to be connected with the Japanese also arose in relation | 
to its annual audit report. Its statement for the year ending 
May 31, 1937 (Cl. Br. Ex. M, J.A. 171-177) showed under 
Schedule ‘‘A-1’°—Founder Member Accounts—that CRSA | 
was credited with having subscribed a total of © 530,000, | 
of which amount ¥ 332,043.46 were credited for the year 
ending May 31, 1937 (J.A. 176). Again im its report for the | 
year ending May 31, 1938 (Cl. Br. Ex. F, J.A. 150-155), 
Schedule ‘‘A-1’’"—Founder Member Accounts—listed the : 
CRSA as having subscribed a total of ¥ 862,433.46, of which | 
¥ 471,417.18 were contributed for the year ending May 31, | 
1938 (J.A. 154). At the Executive Committee meeting of | 
October 6, 1938 (J.A. 407-412), the Committee directed that | 
the record show that the use of the word ‘‘subscriptions”’ in | 
the 1938 audit report ‘‘did not represent subscriptions in > 
the customary sense but rather the approximate amount of | 
the assessments on the raw silk exported... which... had | 
been collected in Japan and forwarded to the Guild through | 
the Central Raw Silk Association.’’ At that same meeting | 


17 The studious care to make a record at this time should be con- : 
trasted with the long-standing practice of sending such data to the | 
Japanese without objection (See footnote 13, supra). 
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the Committee voted not to register under Public Lew No. 
383 of June 8, 1938* as a foreign agent (J.A. 407-408). 

Gerh also advised at the October 6, 1938 meeting that no 
further remittances and no information as to when they 
would resume had been received and that unless funds were 
provided the question of terminating the Guild’s activities 
on June 1, 1939 should be considered (J.A. 409). Wakimoto 
again assured the Committee that the assessments had been 
and were being collected in Japan, and that under the rules 
and regulations they could be stopped only after six months’ 
notice (J.A. 410). Pursuant to Committee directive cable- 
gram, dated October 20, 1938, was sent to CRSA and both 
Exporters Associations that if the Guild was to continue 
on the basis of reasonable activity, it needed, in addition 
to its then cash balance of $120,000 a further sum of $280,000 
for a minimum program to end April 30, 1939, provided 
that the funds were supplied by November 1 (J.A. 417, 418). 
On October 26, the Guild was advised by the Yokohama 
Specie Bank, San Francisco, that 500,000 had been re- 
ceived for the Guild’s account (J.A. 418), the first remit- 
tance sinee Mareh. On October 29, 1938 Wakimoto advised 
that a further remittance of ¥564,285 had been forwarded 
to the same bank for the Guild’s account (J.A. 418). These 
yen eontributions were released to the Guild’s account at 
New York in units of $10,000 so that the Guild’s balance 
was maintained at not less than $100,000 (J.A. 418, 419), 
a condition previously aceepted by the Guild. (J.A. 436.) 
The dollar equivalent of the yen remittances amounted to 
about $291,000, slightly in excess of the $280,000 minimum 
requested by the Guild in its October 20 cablegram (J.A. 
169). 


18 52 Stat. 631, 22 USC. 611. 

19 The Committee at the October 6 meeting also directed that 
the Guild officers in reply to a Commerce Department question- 
naire concerning the source of the Guild’s income, state that its 
principal source of income was “derived from a self-imposed assess- 
ment of ¥5.00 per bale upon all raw silk exported from Japan to 
the United States, said assessments being collected at the source 
by the Exporters Associations of Yokohama and of Kobe and for- 
warded to the International Silkk Guild, Inc., in dollars monthly 
through the Central Raw Silk Association of Japan.” _— 
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Gerli at the November 29, 1938 Executive Committee 
meeting reviewed at length the Guild’s relations with CRSA 
and the Exporters Associations and summarized their 
differences with respect to the method of operation of the 
assessment program (D. Fdg. 523; J.A. 420-425). He then 
recounted the Guild’s fight, beginning long prior to July 
1937, against the persistent charges made that the silk 
industry in the United States was a ‘‘ Japanese Industry”’ 
and ‘‘that the Guild was not only the agency of Japanese 
silk interests by which it was financed and dominated but 
an undereover agency for the dissemination of Japanese 
propaganda’”’ (J.A. 425). He told how he had publicly and 
privately denied the charges and how the Guild had finally 
established itself in trade, governmental and public con- 
fidence (J.A. 426). 

Thereupon Gerli read to the whole Committee, apparently 
for the first time, the translation of the resolution adopted 
by the Yokohama and Kobe Exporters Association which 
had been adopted also by CRSA at its meeting on June 22, 
1936 and called the Committee’s attention to that part which 
authorized CRSA to form the Special Committee charged 
with the duty of outhning the policy with respect to the 
use of the promotion fund (J.A. 426). Gerli candidly stated 
that he would not think of proposing to either CRSA or the 
Exporters Associations that they reconsider their previous 
actions or change their position ® (J.A. 426, 427), but that 
he thought the Special Committee could clarify the matter 
so as to establish a record understandable and unassailable 
in both Japan and the United States by adopting a resolu- 
tion declaring that, 


it would, as a matter of policy and method, forward 
to the International Silk Guild regularly in dollars 
monthly the amount of the assessments collected in 
Japan upon the raw silk exported to the United States 
during each preceding month, except in the event of 
action by the Japanese Government with respect to 


20 Mr. Gerli also stated that any discussions as to who paid the 
assessments was now academic (J.A. 429). 
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the exportation of money from Japan generally which 
rendered such remittances impossible. (D. Fdg. 523; 
JA. 428) 


It was unanimously voted that a resolution embodying the 
foregoing be drafted and submitted to the CRSA Special 
Committee (J.A. 429). 

Presumably because the Guild had received the $280,000 
it had requested in order to carry out a minimum program 
through April 1939, and because it admittedly was facing up 
to the facts of the situation, there was no friction between 
the Guild and CRSA for some time. On January 19, 1939, 
CRSA approved its budget for the 1939 fiscal year (April 1, 
1939-March 31, 1940). It anticipated exports of 410,000 bales 
and receipts of ¥ 2,050,000; it budgeted ¥ 1,520,000 for re- 
mittanee to the Guild, © 80,000 for the International Silk 
Committee in France, and ¥ 280,000 for the New York and 
San Francisco World’s Fairs (D. Fdg. 523; Cl. Br. Ex. 10, 
J.A. 289, 291, 292). The 1939 allocation to the World’s 
Fairs brought no protest from the Guild. 

During the spring of 1939, the Guild planned the purchase 
of real property in New York City to be called ‘‘Silk House’’ 
which it intended to use as a central place for conducting 
its promotion activities (D. Fdg. 524; Cl. Br. Ex. 22, J.A. 
443). Consonant with the accord which had been reached, 
the Guild requested CRSA’s permission to make the pur- 
chase (id., J.A. 443-449). Mr. Gerli in a most conciliatory 
vein pointed out in his letter of March 17, 1939 to CRSA 
that the $161,000 necessary for the purchase was essentially 
the amount of past budgetary allocations not remitted to 
the Guild, and said, ‘‘I beseech you, dear Count Matsudaira, 
to exert every possible effort—after you have had a chance 
to consult and discuss this situation with your associates— 
to see that this amount is remitted to us’’ (J.A. 447, 448). 
Count Matsudaria on April 14, 1939 cabled that the CRSA 
Committee had approved the purchase of ‘‘Silk House’’ 


—_—__o 


21 There is no record evidence as to when it was sent. All that 
this record shows is that Special Committee did not act on this 
matter until] August 19, 1939 (J.A. 211, 212). 
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and that the Guild should proceed immediately to negotiate 
its purchase (D. Fdg. 523, 524; J.A. 450). The Guild | 
received $164,000 on May 23, 1939, slightly in excess of the | 
promised funds (J.A. 169) and the purchase was made. : 

No remittances were received by the Guild from the time | 
of the $164,000 contribution in May 1939 until August 7, 
1939, when $51,680 was received (Cl. Ex. H. J.A. 169). 
That remittance followed a visit to the United States of 
Mr. Okamoto, Vice-President of CRSA (CL Br. Ex. 1, J.A. | 
200, 201, 219, 221). Upon Mr. Okamoto’s return to Japan, | 
the Special Committee of CRSA adopted a resolution on | 
August 19, 1939 stating, 


That Mr. Okamoto reported to the Special Commitee 
the various conversations he had had in the United © 
States with members of the Silk trade and with the © 
officers and members of the Executive Committee of the _ 
International Silk Guild with reference to the re- | 
mittances made in the past and to be made in the future . 
from the fund resulting from the assessments upon the © 
raw silk exported from Japan: : 

That, in the light of Mr. Okamoto’s explanation of — 
these discussions, the Special Committee states that it © 
has in the past remitted to the International Silk Guild, | 
for the Guild’s use in promoting silk in the United | 
States, the approximate amount of the assessments | 
collected upon the raw silk exported to the United | 
States and that, insofar as it lies within its power, it | 
is its intention to continue to do so. (D. Fdg. 523; | 
Ex. D. to Cl. Br. Ex. 1, J.A. 211). , 


In accordance with the stated policy of CRSA, it remitted © 
funds to the Guild monthly from August 1939 through May » 
1940 except for the months of October 1939 and March | 
1940 (Cl. Br. Ex. H, J.A. 169-170). The May 1940 payment, | 
received on May 23 in the amount of $16,345, was the | 
subject of a May 24 cablegram from CRSA advising that | 
because of a decrease in silk exports it was sending only | 
¥ 70,000 (the yen equivalent of $16,345 at the then rate of | 
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exchange) as the final remittance for the 1939 fiscal year 
(CL Br. Ex. 26, J.A. 451). 

In the meantime CRSA, at its meeting held on January 
25, 1940, because of a decrease in exports and its desire to 
obtain sufficient promotion funds. amended its June 22, 1936 
regulations by increasing the ¥5 per bale assessment to 
¥ 10, the increase to become effective July 1, 1940 (Cl. Br. 
Ex. 10, J.A. 295, 298). The international situation continued 
to deteriorate and governmental permission to remit dollars 
for yen became more difficult during 1940 (CL Br. Ex. 10, 
J.A. 304). In September, 1940, Senator Imai, a leading 
figure in the Japanese silk industry, visited New York and 
was urged by the Guild to use his influence in obtaining the 
resumption of remittances from CRSA, the last one having 
been made in May (CL Br. Ex. 1, J.A. 201, 219). On 
November 28, 1940, the Guild wrote Mr. Nisiyana of the 
Japanese Financial Commission in New York pleading for 
his help and a renewal of assurances the Guild had allegedly 


received from Mr. Okamoto in the summer of 1939 that 
barring governmental action prohibiting the transfer of 
funds to foreign countries, CRSA would as a matter of 
poliey remit regularly the amount of assessments collected 
in Japan (id, J.A. 218-221). In this communication Mr. 
Gerh deseribed the plan, in accord with the Japanese view 
which he had finally accepted in November 1938, as a 


self-imposed tax adopted by the Chuokai [CRSA] in 
1936 and approved by the official organs of the State. 
The purpose and the spirit was to establish a fund that 
in its major detail would be made available to us in 
New York for silk promotion. 

This fund was and is being raised by charging ¥5 
per picul [bale] to June 30, 1940 and ¥ 10 from July 1, 
1940 on all export silk bills. These bills are converted 
into dollars and drawn against in New York. A Com- 
mittee in Yokohama collects the funds and remittances 
are made to us through the Chuokai. (Id, J.A. 218- 
239.) 





21 


On the following day, November 29, 1940, the Guild re- | 
ceived the final remittance of $58,375 (Cl. Br. Ex. H, J.A. : 
170) and the three Japanese members of the Guild Execnu- | 
tive Committee wrote Mr. Gerli that ¥ 500,000 (yen equiv- | 
alent of $58,375) remittance was the last the Guild could » 
expect due to the Japanese Government’s decision, made | 
in the light of increasing international tensions, not to — 
authorize any further remittances (Cl. Br. Ex. 1, J.A. 223- | 
227). As a consequence of this decision CRSA reduced | 
the £10 per bale tax to the prior rate of ¥5, effective | 
April 1, 1941 (CL Br. Ex. 10, J.A. 304). : 

The Guild’s Executive Committee meetings thereafter | 
were concerned with the details of the liquidation of the | 
Guild by June 30, 1941 (CL Br. Ex. 29, J.A. 465-468). This | 
target date was not met because of unfinished tasks (J.A. | 
469-473). At the September 15, 1941 Executive Committee | 
meeting it was announced that there would be a cash bal- | 
ance of some $33,000 left against which there would be | 
salary claims of about $9,000 (J.A. 472). That meeting © 
ended with the passage of a formal resolution that the . 
President take the necessary steps to liquidate the Guild | 
in accordance with its by-laws (J.A. 473). 3 

While the Guild has never been formally dissolved, it | 
has not been financially active since September 1941 and | 
has no assets except for its claims against the Japanese | 
exporters (J.A. 108). It has discharged all of its obliga- | 
tions except a claim which will be asserted by Mr. Jenkins, | 
presumably for services rendered in connection with the 
prosecution of the Guild’s claims against the exporters — 
(J.A. 108, 109). . 

With the onset of war, a silk promotion program became © 
pointless and at the general meeting of CRSA on August | 
25, 1942, it was decided to abolish the program instituted at - 
the June 1936 meeting, effective the day the competent au- 
thorities approved (J.A. 306). The approval was granted | 
by the Ministry of Agriculture and Forestry on August 26, | 
1942 (J.A. 306). : 

During the period from May 1940 to August 1941 Asahi 
Japan, the Guild’s alleged debtor, exported to the United : 
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States 38,640 bales of silk (Gen. Ex. I, J.A. 135, 136) on 
aceount of which it was assessed ¥ 305,450 (Cl. Ex. G, J.A. 
160). Over 93% of these shipments, 35,960 bales, was pur- 
chased by its subsidiary New York company, Asahi New 
York (Gen. Exs. I, II, IV, J.A. 138, 139; Cl. Br. Ex. 36, 
J.A..476). There is no record evidence as to the identity of 
the importers who purchased the other 2,680 bales. Of 
the 35,960 bales purchased by Asahi New York from its 
parent, Asahi Japan, 29,790 bales were covered by dollar 
invoices which do not show whether the yen assessments 
paid by Asahi Japan to CRSA through the Exporters As- 
sociations were passed on to its subsidiary, Asahi New York 
(CL Br. Ex. 36, J.A. 476). The other 6,170 bales were cov- 
ered by so-called Nariyuki* or yen invoices which show 
that the assessment charge was passed on by the parent 
to the subsidiary (Cl. Br. Ex. 36, J.A. 476). 

All silk purchases were paid for in dollars through a 
letter of credit issued by the importer’s bank in favor of 
the exporter against which the exporter would draw a dol- 
lar draft when the silk was shipped. Under Japanese law 
the exporter was required to discount the dollar draft at 
the Yokohama Specie Bank for yen (J.A. 205). The Yoko- 
hama Specie Bank would then forward the draft with the 
shipping documents to its American correspondent which 
would present the draft and documents for payment to the 
importer’s bank which has issued the letter of credit (J.A. 
38, 39; Cl. Br. Ex. 1, J.A. 192). Thus, the Japanese ex- 
porter, here Asahi Japan, was always paid in yen for silk 
sold to the United States. 

The Guild claims that Asahi Japan is indebted to it for 
the dollar equivalent of the ¥ 305,450 in assessment charges 
levied on Asahi Japan for the period May 1, 1940-August 


22 A Nariyuki type contract was a future contract under which 
specific types of silk were contracted for in advance of production, 
the price being left open for settlement on a specific future day, 
but all other known costs being billed in yen prior to settlement 
(J.A. 47, 48). 
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31, 1941 less a credit of ¥26,703~ for its proportionate — 
amount of the ¥500,000 remittance received by the Guild | 
from CRSA on November 29, 1940 (March 19, 1947 Guild © 
Notice of Claim, J.A. 20). The total claimed is ¥ 278,747 © 
which the Guild has chosen to convert at the average pre- © 
war rate of exchange of .23436 per yen—a total in dollars | 
of $65,326.99. (J.A. 20.) ! 


2. Theory of the Clatm 


The Guild’s first claim (Cl. Br. Ex. 1, J.-A. 178 ete.) was | 
dated July 15, 1942, more than three months before the © 
execution of Vesting Order 283 under which Asahi Japan’s © 
property in the United States was seized (J.A.6). It sought | 
payment of $578,425.60** under Section 9(a) of the Act | 
‘‘against any and all Japanese funds from which the claim | 
may be satisfied,’’ (J.A. 178) on a quasi-contract theory © 
that the $578,425.60 represented ‘‘funds which were paid | 
by importers of raw silk in the United States with the | 
understanding and in the belief that they would be for- | 
warded to International Silk Guild, Inc. for its use; that | 
they are the rightful property of International Silk Guild, | 
Ine.; and that failure to transfer them, or their equivalent, | 
to International Silk Guild, Inc. would permit whatever | 
Japanese interests were allowed to possess and retain them | 
to enrich themselves unjustly to the extent of the aggregate | 
amount of such assessments at the expense of International | 
Silk Guild, Inc.” (J.A. 182). 

Liability for the withholding of the funds, according to | 
this first Guild claim, rested individually and collectively | 
with (1) the eight Japanese exporting houses, including | 


23 The yen equivalent of the $6,258.27 credit which, according to | 
the Guild, represents Asahi Japan’s share of the November 29, 1940 | 
remittance (J.A. 20). | 

* The $578,425.60 represents the total of the Guild’s claims against 
the eight Japanese exporting houses which had importing sub- | 
sidiaries in the United States (J.A. 204). The $65,326.99 claim | 
against Asahi Japan is included within this omnibus claim. The | 
Custodian has not yet determined the merits of the other seven | 
claims. 
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Asahi Japan, against whom claims were filed, and such 
other firms as were engaged in exporting silk to the United 
States, (2) the Exporters Associations of Yokohama and 
Kobe who collected the assessments; (3) CRSA which was 
charged with duty of transmitting the assessments to the 
Guild; (4) the Japanese Government for refusing to issue 
licenses; and (5) the Yokohama Specie Bank, the only 
agency authorized by the Japanese Government to discount 
foreign drafts, which obtained the dollars with which the 
importers paid for silk (J.A. 204, 205). 

The Guild’s second claim was filed December 15, 1942 on 
Form APC-1, two months after the vesting of Asahi 
Japan’s property. (J.A. 3-18.) This claim in substance 
reiterated and incorporated by reference the allegations 
made in the July 15, 1942 claim based on a quasi-contract 
theory of recovery. 

The Guild’s third claim was filed March 19, 1947 on 
Form APC-1C (J.A. 19-22) after the enactment of Section 
34 of the Trading with the Enemy Act on August 8, 1946 
(Public Law 671, 79th Cong., 60 Stat. 925, 50 U.S.C. App. 
34) (J.A. 19-22). Asahi Japan was there named as its 
debtor in the amount of $65,326.99 and allowance of the 
claim was sought for the first time on a contract rather than 
quasi-contract theory. The claim in this regard reads 
(J.A. 20): 


Briefly, this debt arose out of an agreement entered 
into in 1936 between certain American importers of 
raw silk into the United States, certain Japanese ex- 
porters of raw silk from Japan, including the debtor 
in this case, and the claimant, whereby the American 
importers of raw silk into the United States were to 
pay an assessment upon all raw silk imported from 
Japan, the Japanese exporters were to collect the 
amounts assessed and be responsible for payment 
thereof to the claimant, and the claimant was to employ 
the moneys so assessed and paid over to it for the 
purpose for which it had been formed; namely, to 
provide a convenient agency for promotion, education, 
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and research in behalf of the silk industry in the United | 
States... | 


3. Hearimg Examiner’s Decision 


The Hearing Examiner in his decision (J.A. 477-509) | 
found that because of ‘‘the failure of the parties to agree | 
on the amount or rate of assessment on exported silk, a 
material term of such contract, and the weakness of accept- | 
ance by the alleged debtor’’ (J.A. 491), no recovery could be © 
had on the theory of breach of an executory contract (J.A. | 
491). But he did allow the claim on the theory that (J.A. | 
492-493) : ! 


... Where one person delivers money to another with © 
the understanding that the receiver is to pay the money | 
to a third person, the third person becomes equitably | 
entitled to such money and may recover it in an action | 
of assumpsit for money had and received against the ~ 
receiver, who is considered a trustee for the third | 


party.> 
4. The Deputy Director’s Decision 


On appeal, the Deputy Director of the Office of Alien | 
Property reversed the Hearing Examiner and disallowed | 
the claim (J.A. 527). In his decision (J.A. 509-528) he | 
found, in addition to the underlying facts as indicated | 
above, that (1) the assessment funds arose and were accn- 
mulated in Japan through a yen levy on all silk exported — 
from Japan (J.A. 516, 517, 523, 525); (2) The exporters | 
were compelled to pay the yen levy to the Exporters Asso- | 
ciations for transmittal to CRSA (J.A. 516, 517, 518, 519, | 
523); (3) The funds so transferred to CRSA were owned | 
and controlled by that organization which, in its sole dis- | 
cretion and through its Special Committee organized for | 
that purpose, determined how they were to be spent (J.A. | 


25 The examiner also suggested that claim might be allowed on | 
a theory that the Guild was the beneficiary of a series of unilateral 
contracts between the importers and exporters (J.A. 491, 492). The - 
Guild has never advocated this theory and in its opening brief did » 
not support it. 
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526); (4) No promise was made by Asahi Japan (or by 
any other exporter) to any importer or to anyone else, and 
no ‘‘understanding’’ was entertained by anyone that Asahi 
Japan or CRSA would remit assessment funds to the Guild 
{(J.A. 512, 516, 524, 527); (5) CRSA was not a collection 
agency for the Guild and was not under any obligation to 
remit the funds as collected to the Guild (J.A. 523, 526, 
527); (6) Neither Asahi Japan nor any other exporter ever 
remitted any funds to the Guild and the Guild never as- 
serted or indicated during the operation of the program 
that it understood or believed that Asahi Japan (or any 
other exporter) was under any obligation to do so (J.A. 
512, 524); (7) while Mr. Gerli and Mr. Jenkins in the initial 
stages of the program understood that the assessment 
funds arising in Japan belonged to the Guild, this under- 
standing was never shared by the exporters, the Exporters 
Associations or CRSA, all of whom always took the posi- 
tion that the funds paid over to CRSA by the exporters 
through the Exporters Associations were owned and con- 
trolled by CRSA which in its sole discretion determined 
how they were to be spent (J.A. 526); (8) Later, Mr. Gerli 
acquiesced in the exporters’ understanding as to the owner- 
ship of the assessment funds (J.A. 527); (9) The Guild 
and the importers practically from the beginning were 
aware of the exporters’ theory as to the ownership of the 
assessment funds (J.A. 527, 528); (10) Notwithstanding 
this knowledge, the importers continued after April 1940 
to purchase and pay for silk upon which assessments had 
been levied in Japan at the time of export (J.A. 527, 528); 
(11) There was no meeting of the minds between the parties 
in the United States and the parties in Japan as to who 
owned and controlled the funds arising in Japan under 
the assessment program (J.A. 525, 527); (12) The export- 
ing companies, the Exporters Associations and CRSA were 
separate entities, each having different functions to per- 
form, and one was not the agent for the other (J.A. 525); 
{13} Even under the Guild’s theory, the sole obligation 
of the exporters was to transmit the assessment funds to 
the Exporters Associations for payment to CRSA and this 
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is precisely what the exporters did throughout the life of - 
the program (J.A. 524, 525). 

The Deputy Director’s conclusion on the basis of his — 
findings was (J.A. 528), 3 


. .. there is no sound basis in fact or law for the , 
Guild’s claim that Asahi Japan ever became indebted | 
to it in the amount alleged or in any amount .... : 


B. The Inittal District Court Proceedings 


The District Court in its memorandum opinion filed June : 
27, 1952 (J.A. 538-541) found, ! 


. . that the importers paid the assessment to the © 
exporters for the purpose and upon the understanding © 
that such funds would be remitted to the plaintiff, 
and that the exporters received said funds with the 
knowledge that it had been paid for such purpose and 
upon such understanding, by the importers paying the 
same (J.A. 540). 


Nevertheless, it agreed with the pied Director’s conclu- 
sion because, 


. the evidence failed to disclose any agreement or 
meeting of the minds between the importers and the 
exporters, including Asahi, Japan, that the money paid 
by the importers would be remitted to the plaintiff 
(J.A. 540). 


The Court then went on to say that despite the absence of 
such agreement, it would allow the claim on the basis of 
its other finding and on the theory of unjust enrichment 
‘Gf it were shown that such funds were in the hands of 
the exporters, in the instant case in the hands of Asahi, 
Japan, at the time of the vesting of that exporter’s property 
in the Alien Property Custodian.’’ (J.A. 540).% But, the 
Court found, the Guild, which had the burden of proof, 
had not established that any of the funds were in Asahi, 


26 This was the theory of recovery asserted by the Guild in its 
initial claim of July 15, 1 (supra, p. 23). 
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Japan’s hands on the critical date and, accordingly affirmed 
the Director’s disallowance of the claim (J.A. 540-541). 
An order to this effect was entered on July 8, 1952 (J.A. 


541, 542). 
C. The Administrative Proceedings upon Reconsideration 


The reopened administrative proceedings, after the vaca- 
tion of the July 8, 1952 order and the return of the record 
to the Custodian, were conducted before the Deputy Director 
and the record was supplemented with documentary mate- 
rial pursuant to stipulation of Counsel (J.A. 560-562).* 
The Deputy Director reconsidered the contract theory of re- 
covery in light of additional evidence contained in the 
Nishimoto and Wakimoto affidavits (Exs. R-7c, R-6, J.A. 
590-596), and he GaREM® concluded that those affidavits 
offered no sound basis for departing from his previous find- 
ings that there was no evidence of an agreement or meeting 
of the minds to support the Guild’s claim on any legal or 
equitable principles of contract or trust law (J.A. 603). 

With respect to the District Court’s theory of unjust en- 
richment the Deputy Director found that (1) Asahi Japan 
on October 31, 1942, held ¥ 80,323.09 in assessment funds 
(Ex. B-2, J.A. 578-589); (2) Asahi Japan did not control 
the Exporters Associations or the Special Committee of 
CRSA (J.A. 604); (3) The exporters, Exporters Associa- 
tions and CRSA were distinct entities performing different 
functions (J.A. 604, 605); (4) Funds in the possession of 
the Exporters Associations were CRSA reserves and not 
exporters’ funds, individually or collectively (J.A. 605). 
In addition, the Deputy Director reaffirmed the finding 
made by him in his initial decision (finding (4) supra, p. 26) 





27 Despite the Director’s reopening order limiting the evidence 
to be adduced to the issue of funds held by Asahi Japan on October 
31, 1946, affidavits of Mr. Nishimoto, former manager of Hara and 
Company, a Japanese exporting and an American importing house, 
and Mr. Wakimoto, were made part of the record (Exs. R-7c, R-6, 
J.A. 590-596), though all of Nishimoto’s and part of Wakimoto’s 
afidavits related to the issue of whether the Guild was entitled to 
recover on the contract theory. 
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that there was no understanding or agreement that the 
funds paid by the exporters to CRSA through the Exporters 
Associations would be automatically remitted to the Guild 
(J.A. 606). 

Accordingly, the Deputy Director concluded that Asahi 
Japan was not indebted to the Guild in any amount and 
again disallowed the claim (J.A. 606).7 


D. The Second District Court Proceeding on Review 


The District Court in its memorandum opinion of March 
29, 1957 (J.A. 614-622), after quoting from its opinion on 
the initial review as to the absence of proof of an agree- 
ment that the assessments on silk would be remitted by 
the exporters to the Guild (J.A. 615), found with respect 
to its unjust enrichment theory that (1) the Guild pro- 
posed to the importers in the United States that they pay 
an assessment on all silk purchased and that to assure an 
accurate collection of the assessment, the exporters add 
the charge to purchase invoices, the exporters to remit 
the funds thus collected to the Guild (J.A. 616, 617); and 
(2) assessments were collected by the exporters and re- 
mitted through the Exporters Associations to the Special 
Committee of CRSA which sent them to the Guild with 
substantial regularity (though considerable prodding was 
necessary as early as September 1937) until May 1940, 
after which date only one remittance was received (J.A. 
617). After making these findings the Court went on to 
say (J.A. 617), 


There is no substantial evidence in the record to 
substantiate a finding that the Guild, the importers 
and the exporters did not agree to this method of fur- 
nishing income for a continuation of the work of the 
Guild, which was beneficial to all; nor is there sub 
stantial evidence to support a finding that Asahi, 


28 The Attorney General did not review the decision. See, letter 
dated February 10, 1956, from Office of Alien Property to Guild’s 
Counsel, included as part of the record certified to and docketed in 
this Court. 
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Japan, was not indebted to the Guild for the monies 
thus collected by it, and in its hands at the time of the 
vesting of its property by the Alien Property Cus- 
todian.” 


The Court did agree with the Deputy Director’s findings 
as to the ¥ 80,323.09 in Asahi’s possession on the date of 
vesting and that the Special Committee of CRSA, which 
according to the Court also then held assessment funds, 
was not controlled by or the agent of the exporters (J.A. 
616, 621). It concluded that the Guild was entitled to 
jadgment for the 80,323.09 which was converted into 
dollars at the post-war rate of © 361.55 to the dollar (J.A. 
621, 622). 

Judgment for the Guild in the amount of $222.16 was 
entered on May 8, 1957 from which judgment these appeals 
were taken. 

STATUTES INVOLVED 

The relevant portions of § 34 of the Trading with the 

Enemy Act are set forth in the Appendix to this brief. 


STATEMENT OF POINTS 


It is the position of the appellants in No. 14,151 that: 

1. The District Court erred in overturning the Cus- 
todian’s findings in support of his conclusion that Asahi 
Japan, was not under a quasi-contractual duty to account 
to the Guild for funds in its possession which originated 
from assessments levied on its exports to the United States. 

2. The District Court erred in concluding that the 
¥ 80,323.09 returned to Asahi Japan in September 1942 
by CRSA originated from assessments levied on account 
of Asahi Japan exports to the United States during the 
period May 1940-July 1941. 


*° Thus, in effect the Court concluded that the Deputy Director’s 
findings with respect to unjust enrichment were not supported by 
sufficient evidence. In its first memorandum opinion the Court did 
not make any specific reference to the Deputy Director’s findings 
on unjust enrichment, presumably because, as the Court concluded, 
Asahi Japan, on the basis of the then record, was not in possession 
of any assessment funds so as to bring the Court’s theory into play. 
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INTRODUCTION AND SUMMARY OF ARGUMENT 


The Custodian’s function in this proceeding was to de- | 
termine whether the Guild’s claim against Asahi Japan _ 
was allowable as a debt claim. In concluding that the | 
claim could not be allowed, the Custodian’s findings were © 
primarily and quite naturally negative in character. It was | 
essentially these negative findings which were reviewed by | 
the District Court and it is these same findings which are be- | 
fore this Court. The Custodian, however, did make many © 
affirmative findings which together with other record evi- | 
dence give a complete affirmative picture of what was the | 
true relationship of the various parties to each other. | 
Since such an affirmative picture would, it is believed, be © 
helpful to the Court in the reading and understanding of the 
argument, it 1s set forth here. 

Prior to January 1937, the Guild was financed primarily | 
by contributions voluntarily made by CRSA, the latter ob- | 
taining its funds from assessments levied in varying © 
amounts on different segments of the silk industry. It . 
became evident in late 1935 or early 1936 that a successful — 
promotion campaign would require more money than CRSA | 
had been contributing. As a consequence discussions in | 
all silk centers of the world took place as to how to in- | 
crease promotion funds. Apparently the primary method | 
discussed was a levy on silk exports. The discussions fi- | 
nally culminated in the program adopted in June 1936 by | 
CRSA and the Exporters Associations of Yokohama and | 
Kobe, member Associations of CRSA. Under this pro- . 
gram a levy of ¥5 (later for a short period ¥10) was im- | 
posed on each bale of raw silk exported from Japan. This | 
levy was collected by the Exporters Associations from in- | 
dividual exporters and paid over to CRSA. CRSA at its 
annual membership meetings decided through adoption of 
its budgets the manner and the amounts to be expended | 
for silk promotion. Most of the funds were allocated for | 
silk promotion abroad, primarily in the United States and © 
France, the largest silk consuming countries. The Guild » 
was the agency entrusted with the carrying on of the pro- | 
motion campaign in the United States. CRSA’s policy | 
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was to remit to the Guild to the extent possible the ap- 
proximate amount of the assessments derived from levies 
on exports to the United States. And it was within this 
framework that the Guild, after January 1937, continued 
to receive voluntary contributions from CRSA. 

The District Court’s role in this proceeding, under sec- 
tion 34 (e) of the Act, was to review the Custodian’s de- 
termination on the basis of the administrative record and 
in light of the Custodian’s findings. As the terms of the 
statute and the legislative history show the review was 
intended to be broader than that afforded by the applica- 
tion of the substantial evidence rule and narrower than 
a de novo consideration of the record would provide. The 
clearly erroneous rule, embodied in Rule 52 (a), F.R.C.P., 
is in aecord with the legislative intent. Under this rule 
the administrative findings are not to be set aside unless 
clearly wrong (Point LA.). 

The function of this Court is precisely the same as was 
that of the District Court:— to review the administrative 
determination in light of the findings and to set aside the 
findings only if clearly wrong (Point LA.). 

Both the Custodian and the District Court concluded 
that there was not, as alleged by the Guild, an oral con- 
tract between the importers, the exporters, and the Guild, 
pursuant to which the importers agreed to pay, the ex- 
porters agreed to collect and remit to the Guild, and the 
Guild agreed to use for promotion purposes assessments 
levied on exports of silk to the United States. This con- 
elusion was based essentially on the finding that no ex- 
porter, including Asahi Japan, ever promised anyone that 
it would remit assessment funds to the Guild. The clear 
weight of the evidence supports this concurrent finding and 
it was not clearly wrong. The undisputed documentary 
evidence relating to the period preceding January 1937, 
the effective date of the alleged contract, shows that the 
Guild did not deal directly or indirectly with individual 
exporters. What the documents do show is that the Guild 
dealt with the Exporters Associations and CRSA through- 
out this period. While the Guild consulted representatives 
of the Japanese importing houses, these representatives 
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were, according to the Guild’s own records, without author- 
ity to speak either for their own importing houses or their 
parents’ exporting houses. Therefore they could not have 
entered into any contract with the Guild on behalf of either 
the Japanese importers or Japanese exporters (Point LB., 
L.C.). 

Further documentary support for the concurrent find- 
ings that there was no promise ever made by Asahi Japan 
to remit assessment funds appears in the records of the 
June 1936 meetings of the Exporters Associations and 
CRSA. They show that every exporter of silk was re- 
quired to pay a ¥5 assessment on each bale of silk ex- 
ported from Japan, the assessment to be paid to CRSA 
through the Exporters Associations. Clearly Asahi Japan 
would not in these circumstances have obligated itself to 
remit assessments to the Guild when it already had become 
obligated to pay them to CRSA; nor would it have per- 
mitted its New York subsidiary to make an offer which 
would have required it to assume such an obligation (Point 
I.C.). 

The conduct of the parties after the alleged contract was _ 
to become effective in January 1937 also shows that there 
could not have been a contract. During periods of difficul- 
ties with respect to remittances, the Guild never called 
upon the exporters to perform under the alleged contract. 
All complaints and all inquiries were addressed to CRSA 
or the Exporters Associations. It never made any de- 
mand upon the exporters for assessment funds and never 
took any action, as it might have, to compel the exporters 
to pay over assessment funds (Point I.C.). 

With respect to the conduct of the Japanese, there is no 
evidence that any exporter ever remitted a single yen to 
the Guild. The documentary evidence shows that the ex- 
porters paid the assessments to CRSA and that CRSA, 
exercising full ownership and control over them, disbursed 
the funds in accordance with its decisions made at general 
membership meetings (Point I.C.). 

The Guild’s case rests entirely upon the testimony of 
Gerli and Jenkins, and on recently executed affidavits of 
Mishimoto and Wakimoto. The Gerli and Jenkins testi- 
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mony, aside from its vagueness and reliance upon conclu- 
sions, was contrary to all the contemporary documentary 
evidence. The pre-1937 documentation shows conclusively 
that, contrary to their testimony, there could not have been 
a contract of the type alleged entered into prior to 1937. 
The Executive Committee meetings during this period show 
that all the discussions were with respect to ‘‘proposals’’ 
that had been made and actions that ‘‘would’’ be taken. 
Farthermore, Gerli and Jenkins own actions after 1937 
are inconsistent with their present position. As late as 
1942 the Guild’s first notice of claim, which they prepared, 
stated that the obligation to remit yen to the Guild was 
that of CRSA and not that of the exporters. In 1938, 
during the various difficulties in obtaining remittances, 
Gerli never claimed that the exporters were under any ob- 
ligation to remit assessment funds. The Executive Com- 
mittee minutes on those occasions show that Gerli’s posi- 
tion was that CRSA or the Exporters Associations were 
under some obligation to remit. Again, as late as Novem- 
ber 1938, Gerli himself admitted that there had been no 
acceptance by the Japanese of any offer pursuant to which 
the exporters would have been liable to remit assessment 
funds. All that Mr. Gerli asked for at that time was a 
statement of policy by the Special Committee of CRSA 
that it would, to the extent possible, remit assessment funds 
monthly to the Guild. The affidavits of Nishimoto and 
Wakimoto, in accordance with accepted judicial principles, 
were not given any weight by the Custodian because Nishi- 
moto did not testify as to any promise to the Guild by any 
exporter and because Wakimoto’s affidavit was contrary to 
the contemporaneous documents (Point LC.). 

The District Court’s theory of unjust enrichment under 
which it allowed the Guild’s claim to the extent of the dol- 
lar value of ¥ 80,323.09 was that the importers paid the 
yen assessments with the understanding and purpose that 
the yen would be remitted, through the Exporters Asso- 
ciations and CRSA, to the Guild and that the exporters, 
including Asahi Japan, accepted the funds so paid knowing 
of such purpose and understanding. Accordingly, any 
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exporter, including Asahi, holding any such funds would 
be under a duty, to prevent its unjust enrichment, to pay 
them over to the Guild. In effect the Court found that 
the importers in paying their money to the exporters in 
some way disposed of the money for the benefit of the 
Guild. This could only have been done through a transfer 
in trust for the Guild. The Custodian found to the con- 
trary and his findings are supported by the clear weight of 
the evidence and were not clearly erroneous (Point IT.A). 

The Custodian found that the assessments were levied 
on exports by the regulations of the Exporters Associa- 
tions and CRSA, and that these assessments were paid by 
the exporters to CRSA through the Exporters Associa- 
tions. The official records of CRSA support this finding 
and are uncontradicted. The Court’s finding was appar- 
ently based on the notion that the assessments were speci- 
fically passed on to the importers on sales invoices and 
that the importers therefore necessarily paid them. But 
the record shows that 93% of Asahi Japan’s exports to 
the United States were shipped to its New York subsidiary, 
Asahi New York, and that assessments in the amount of 
only £57,300 on 6,170 bales were specifically passed on 
to Asahi New York. But even if all assessments were spe- 
cifically passed on, the result would be the same, for the 
money paid by the importers, including the passed-on as- 
sessments, was for the purpose of receiving the silk and for 
no other purpose. Accordingly, the importers, even had 
they so desired, could not have given the Guild an equitable 
interest in these passed-on charges. 

Moreover, there is no evidence that when the importers 
paid the exporters they intended to and did give the Guild 
an equitable interest in the passed-on assessment charges. 
In this regard the Custodian found that no importer ever 
entertained any understanding that assessments were to 
be remitted automatically, thus negating any idea that the 
Guild was given a beneficial interest in assessment funds. 
The record supports this finding. There is no evidence 
that any importer made an express declaration of trust 
in favor of the Guild. Nor are the circumstances such as 
to show that the importers intended to create such a trust. 
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For Asahi Japan or any other exporter to have permitted 
its subsidiary importing house to give the Guild an equit- 
able interest in funds which they knew were owned and 
controlled by CRSA is inconceivable. In short, the Cus- 
todian’s findings as they relate to the Court’s unjust en- 
richment theory are not clearly erroneous. In view of 
these findings there is no factual basis for the application 
of the theory (Point II.B). 

Assuming that the importers paid their money to the 
exporters in trust for the Guild, the Guild would still have 
to establish that the ¥ 80,323.09 returned to Asahi Japan 
in September 1942 derived from assessments paid on ac- 
eount of Asahi Japan exports to the United States. There 
is no probative evidence as to the basis of the distribution 
pursuant to which Asahi Japan received the ¥ 80,323.09. 
Nor is there evidence as to what proportion of Asahi 
Japan’s exports went to the United States as opposed to 
other countries. Without at least such evidence, there is 
no basis for finding that the ¥ 80,323.09 derived from Asahi 
Japan exports to the United States. This failure to trace 
the ¥ 80,323.09 is also fatal to the partial allowance of 
the claim (Point ITI). 

Assuming that the District Court was correct in its 
theory of unjust enrichment and that the ¥ 80,323.09 were 
derived from assessments paid on account of Asahi Japan 
exports to the United States, the ¥ 80,323.09 would be the 
maximum amount for which Asahi Japan would be liable 
to the Guild. The fact that CRSA or the Exporters As- 
sociations held additional assessment funds in the total 
sum of ¥ 964,730 would not subject Asahi Japan to a 
greater liability since neither the Exporters Associations, 
nor CRSA were agents of or controlled by the individual 
exporters, including Asahi Japan. This was the finding 
of the Custodian and with respect to the Special Commit- 
tee, that of the District Court. These findings were clearly 
right (Point IV.A). 

The Guild’s cause of action on the theory of unjust en- 
richment arose in Japan in September 1942 and was a 
right given by Japanese law. In these circumstances the 
federal courts apply the rate of exchange in effect on the 
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day the right is merged into a judgment in converting the 
foreign currency claim into dollars. In May 1957, when 
the Guild’s right was merged into a judgment, that rate 
of exchange was approximately © 360 to the dollar. But 
even if the Guild’s cause of action was given by New York 
law, and the breach date rule is applied in converting yen 
into dollars, the result would be the same. When the right 
arose in September 1942, there was no rate of exchange 
in existence and the war prevented the payment of the 
obligation. The obligation became payable on December 
31, 1946 when commercial intercourse with Japan was re- 
sumed. But at that time because of the absence of private 
trade there was no rate of exchange in existence. The 
first official rate became effective in April 1949 and was 
fixed at £365 to the dollar. Accordingly, whether the 
breach or judgment date rule is applicable, the District 
Court properly converted the ¥ 80,323.09 found to be owing 
to the Guild at the post-war rate of exchange (Point IV.B). 


ARGUMENT 


[. The Custodian’s findings to the effect that Asahi was not con- 
tractually obligated to remit assessment funds to the Guild, 
concurred in the District Court, were not clearly er- 
roneous and therefore both the Custodian and the District 
Court correctly concluded that the Guild’s Claim could 
not be allowed on the theory of breach of an oral contract. 

The Guild assumed in its opening brief (pp. 8, 13, 14) 
that the District Court found that an oral contract existed 
between the parties for the breach of which Asahi Japan 
became indebted to the Guild. As its statement of the 

‘“‘Questions Presented’? shows, the Guild did not even 

argue the correctness of this alleged finding in light of the 

contrary administrative findings. While the correctness 
of the administrative findings would still be an issue in 
the case even if the Guild’s assumption were true, the fact — 
is, as we shall show below, the District Court agreed with © 
the Custodian that there was no contract.*° , 


30 The statement in its brief (p. 5), unsupported by any record | 
references, that the Deputy Director found that the importers’ | 
agreed to pay the assessments and the exporters agreed to collect — 
is also wholly inaccurate. No such findings were made. : 
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Before, however, taking up the District Court and the 
administrative findings as they relate to the existence of 
an oral contract, the question of the scope of review in the 
District Court and this Court requires consideration. 


A. The Scope of Review 


Section 34 (a) of the Act directs the Custodian to apply 
equitably the proceeds of vested property to the payment 
of pre-vesting debts of the owners of such property at the 
time of vesting. The Custodian, under subsection (c), is 
required to examine the claims filed and the evidence pre- 
sented to him or introduced into the record and to deter- 
mine whether the claim should be allowed or disallowed, 
in whole or in part. In making the determination the Cus- 
todian has available to him as provided in subsection (a) 
any defense to the payment of the claim which the debtor 
would have had. 


Subsection (e) provides for the marshalling of all claims 
against a debtor to determine first whether there is suffi- 


cient vested property of such debtor available to meet all 
claims, if allowed. In the event, as here, the vested prop- 
erty is sufficient, the Custodian is authorized to pay the 
claims to the extent allowed.** Any claimant whose claim 
has been disallowed in whole or in part may file in the 
United States District Court for the District of Columbia 
a timely complaint ‘‘for review of such disallowance, 
naming the Custodian as defendant.’’** The Custodian 
is then required to file in the District Court a certified 
transcript of the proceedings before the Custodian with 


31 In the event the vested property is insufficient, the Custodian 
under subsection (f) must prepare a schedule of all claims allowed 
and the proposed payment to each claimant. The schedule must be 
served on all claimants. 


32 Under the terms of the consent embodied in the statute, the 
District Court is given jurisdiction over only the Custodian. For 
this reason, the complaint for review should have been dismissed 
as to the Treasurer of the United States. 
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respect to the claim. The statute, section 34 (e), goes on 
to read: 


‘¢ @ © © Such record shall include the claim as filed, such 
evidence with respect thereto as may have been pre- 
sented to the Custodian or introduced into the record 
by him, and the determination of the Custodian with 
respect thereto, including any findings made by him. 
The court may, in its discretion, take additional evi- 
dence, upon a showing that such evidence was offered 
to and excluded by the Custodian, or could not rea- 
sonably have been adduced before him or was not avail- 
able to him. The court shall enter judgment affirming, 
modifying, or reversing the Custodian’s determina- 
tion, and directing payment in the amount, if any, 
which it finds due.’’= 


All the evidence in this case was adduced before the 
Custodian. There is therefore no issue here as to the scope 
of review had the District Court taken additional evidence 
in accordance with the limited jurisdiction given it by the 
statute. 

Nevertheless the Guild suggests in its brief (pp. 21, 22) 
that the review in the District Court is ‘‘more in the na- 
ture of an action de novo and the Court is not restricted 
in substituting its opinion for that of the Director of the 
Office of Alien Property.’’ That this could not be so is 
shown by both the terms of the statute and the legislative 
history. The District Court proceeding is by the statutory 
language a review proceeding and the findings of the Cus- 
todian are required to be made part of the record which 
is certified and filed with the District Court. There would 
be little point to this specific requirement if the District 
Court could ignore the findings on its review. Again, had 
Congress intended that the District Court give de novo 
consideration to the claim, it would have so provided. 
This is what Congress has done in the past in other ad- 


33 Similar provisions are contained in section 34 (f) with respect 
to the review of the Custodian’s schedule in insolvent estate cases. 
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ministrative determinations when it wanted to limit the 
effect of administrative findings. * 

What the Guild contends for was in substance the World 
War I statutory scheme when creditors were given a judi- 
cial remedy under section 9 (a) unembarrassed by any 
prior administrative determination. Under that scheme, 
debts were paid on a ‘‘first come, first served’’ basis and 
there was no provision for marshalling of assets and claims 
to ascertain whether the debtor was solvent. Section 34, 
added to the Act in 1946, radically changed the scheme 
so as to provide for a procedure akin to bankruptcy. A 
de novo judicial proceeding in this context, even if limited 
to a consideration cf the bare administrative hearing rec- 
ord, would impose a serious burden on the District Court 
for the District of Columbia, the sole district court given 
jurisdiction to review debt claim determinations. This 
burden would be even greater in reviews under section 34 
(f) of the Custodian’s schedules in insolvent estates. 
Congress certainly could not have intended to impose such 
a burden on this one Court.* 

The legislative history also shows that the District Court 
was not to retry the case, but to review the administrative 
determination in light of the findings. Thus the Committee 
Reports * on the bill which, znter alia, added section 34 to 
the Act, read: 


“‘... any person aggrieved by a disallowance 
{whether complete or partial) may file his complaint 


% See section 7 (b) of the Perishable Agricultural Commodities 
Act (46 Stat. 534, as amended, 7 U.S.C. 499 g (c)). That statute 
specifically provides that suits in the district court to enforce 
reparation awards of the Secretary of Agriculture “shall be a trial 
de novo and shall proceed in all respects like other civil suits for 
damages” except that the findings of the Secretary in making the 
award are to be considered prima facie evidence. For like statutes, 
see Section 3, Railway Labor Act, as amended (48 Stat. 1185, 1192, 
45 US.C. 153 (p)); Section 309 (f), Packers and Stockyards Act 
(42 Stat. 165, 7 U.S.C. 210 (f)). 

35 See infra p. 43 for discussion of relationship between referee 
in bankruptcy and district court. 

36 Senate Report 1839, 79th Cong., 2d sess., pp. 7-8; House Report 
2398, 79th Cong., 2d sess., p. 14. 
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for review with the court. The review is on the record 
of proceedings before the Custodian; but the court 
may examine both the facts and law disclosed by such 
record and, in addition, may take additional evidence 
if such evidence was offered to and excluded by the 
Custodian or could not reasonably have been presented 
to him or was not available to him. It is the com- 
mittee’s belief that the suggested procedure represents 
an appropriate balance between a complete trial de 
novo, on the one hand, and finality of the Custodian’s 
determinations of fact (if supported by evidence), on 
the other.’’* 


The real question here is not whether the District Court 
proceeding is a de novo consideration of the record, for 
it is clearly not, but what effect should be given to the ad- 
ministrative findings. Apparently, in light of the Com- 
mittee Reports, Congress did not intend that the court 
apply the standard rule employed in reviewing adminis- 
trative findings, namely, that the findings are conclusive if 
supported by substantial evidence.** Cf. section 10 (e), 
Administrative Procedure Act (60 Stat. 244, 5 U.S.C. 1009 


87 See also letter from Mr. Markham, then Custodian, to the then 
Chairman of the House Committee on the Judiciary, dated February 
1, 1946, Hearings before Sub-Committee I of the Committee on the 
Judiciary, House of Representatives, 79th Cong., 2d sess., on H.R. 
5089, p. 9. While the word “substantial” does not appear in the 
quoted portion of the reports, in connection with the word “evi- 
dence,” the Committees obviously, and in light of the Markham 
letter, were referring to the “substantial evidence” rule. For ex- 
ample, though the word “substantial” was not used in the review 
provisions of the National Labor Relations Act (49 Stat. 449, 29 
U.S.C. 160(e) (1940 ed.)), the Court construed the statute as em- 
bodying the substantial evidence rule. Consolidated Edison Co. 
v. National L.R.B., 405 U.S. 197, 329. 

38 This was the position urged below by the Government and ap- 
parently accepted by the District Court. This position is being 
abandoned in light of what seems to the Government to be the clear 
legislative history to the contrary. Whatever the scope of review 
and even if it were de novo, the evidence in this case is so over- 
whelmingly in support of the Custodian’s determination that no 
other result. would be warranted. 
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(e)). While Congress did not in specific terms spell out 
the scope of review, the ‘‘clearly erroneous’’ rule set forth 
in Rule 52 (a), F.R.C.P., is consistent with the terms of 
the statute and the legislative purposes set forth in the 
Committee reports. This rule derived from the modern 
equity practice.** Katz Underwear Co. v. United States, 
127 ¥. 2d 965, 966 (C.A. 3), cert. den, 317 U.S. 655; Patter- 
son Lighterage &€ T. Co. v. New York Central R.R., 126 
F.2d 992, 995, 996 (C.A. 2); Aetna Life Ins. Co. v. Kepler, 
116 F.2d 1, 4, 5 (C.A. 8). Under that practice the re- 
viewing court had freedom to examine both the facts and 
the law, except that the fact findings were presumptively 
correct and were accepted unless clearly wrong. District 
of Columbia v. Pace, 320 U.S. 698, 703; Butte & Superior 
Copper Co. v. Clark-Montana Realty Co., 249 U.S. 12, 30; 
Nattonal Labor R.B. v. Southland Mfg. Co., 201 F.2d 244, 
246 (C.A. 4) ; see also cases cited in the official note to 
Rule 52, F.R.C.P. In this regard the clearly erroneous 
rule is in accord with the Congressional desire that the 
facts as well as the law, in section 34 proceedings, be sub- 
ject to judicial scrutiny. 

The clearly erroneous rule, under Rule 53 (e) (2), 
F.B.C.P., is also applicable to district court reviews of 
master’s findings in non-jury cases. And interestingly 
enough this same Rule provides that the district court 
‘‘may adopt the report or may modify it or may reject it 
in whole or in part, or may receive further evidence .. .”’ 


39 Under the old equity practice, where the case was tried solely 
on depositions and interogatories, the review was a de novo con- 
sideration of the record or, as Judge Learned Hand put it, “all that 
has gone before has gone for nothing.” Patterson Lighterage & T. 
Co. v. New York Central R. R., 126 F. 2d 992, 995 (C.A. 2). 


#9In expressing the difference between the “clearly erroneous” 
and the “substantial evidence” rules, Judge Parker there said, 
“... in the former case [review in equity or law cases without 
a jury] we are given power to review the facts, whereas, in the 
latter [review of administrative agency], our power is limited to 
setting aside the findings of the agency if not supported by sub- 
stantial evidence. In the one case we review the facts, in the other 
the sufficiency of the evidence to sustain the agency’s findings.” 
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Provisions analogous to these are found in section 34 and 
suggest a further ground for the application of the clearly 
erroneous rule to section 34 review proceedings. 

Moreover, Bankruptcy General Order 47, following 11 
U.S.C. 53, provides for the use of the clearly erroneous rule 
in the district court review of referee’s findings. And, as 
in Rule 53 (e) (2), F.R.C.P., and section 34, this Order 
also provides that the court may adopt, modify, or reject 
the referee’s report or take additional evidence. Since the 
administrative proceeding under section 34 of the Act is 
like a bankruptcy proceeding, the adoption of the clearly 
erroneous rule under section 34 would be in obvious accord 
with the existing scheme of review in this area. 

All authorities agree that the clearly erroneous rule 
provides a broader scope of review than does the substan- 
tial evidence test. National Labor R.B. v. Southland Mfg. 
Co., 201 F. 2d 244 (C.A. 4); Stern, Review of Findings—A 
Comparative Analysis, 58 H.L.R. 70, 86-89, and authorities 
there collected; Jaffe, Judicial Review; Question of Fact, 
69 H.L.R. 1020, 1940, 1941; see also District of Columbia 
v. Pace, 320 U.S. 698. Under the substantial evidence 
rule the reviewing court gives weight to the expertise of 
the agency. It will not set aside the administrative find- 
ing if it is reasonable, even though the contrary would be 
equally reasonable and the court itself might think the 
administrative finding wrong. In the case of an appellate 
court reviewing a trial court, there is no factor of exper- 
tise involved. Accordingly, the reviewing court is less 
reluctant to overturn a trial court finding, even if reason- 
able, in circumstances where it believes that the finding 
is clearly wrong. Stern, supra, pp. 81-83; Jaffe, Evidence 
on the Whole Record, 64 H.L.R. 1233, 1245. The absence 
of any administrative expertise in debt claim determina- 
tions, as shown by the former de novo judicial determina- 
tions under section 9 (a), and the broader scope of review 


41 While the Supreme Court was there comparing the scope of 
review in equity and in cases involving jury verdicts, the rule ap- 
plicable in the latter situation has always been regarded as the 
substantial evidence one. Stern, supra, p. 85. 
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under the clearly erroneous rule also point inescapably to 
that rule as the standard Congress intended to be applied 
by the district court in the review of determinations under 
section 34 of the Act. 

The function of this Court on appeals from orders of 
the District Court in reviewing debt claim determinations 
under section 34 is precisely the same as was that of the 
District Court. This was the holding in Morris Plan In- 
dustrial Bank v. Henderson, 131 F.2d 975 (C.A. 2), in an 
analogous case involving an appeal from an order of the 
district court reversing a referee in bankruptcy’s order 
discharging a bankrupt. Judge Learned Hand there said 
(p. 977), ‘*. .. the question is the same in this court as 
it was in the district court.’’ To similar effect, see Fer- 
roline Corp. v. General Aniline & Film Corp., 207 F.2d 
912 (C.A. 7), cert. den. 347 U.S. 953, where the court said 
(p. 920), ‘‘The threshold question here then is the same 
as it was in the court below—whether, as a matter of law, 
the master’s findings of fact were clearly erroneous .. .’’ 
See also Krinsley v. United Artists Corp., 225 F.2d 579, 
582 (C.A. 7).* 


B. The District Court’s findings as to the non-existence of 
an oral contract. 


The District Court in its first memorandum opinion (J.A. 
538-541) expressly agreed with what it termed the Cus- 


42 For cases to the same effect involving the scope of review in 
appeals from judgments of district courts entered in the review 
of administrative determinations under Title II of Social Security 
Act, as amended (53 Stat. 1368, as amended, 42 U.S.C. 405 (g)), 
see Goldman vy. Folsom, 246 F. 2d 776, 778 (C.A. 3); Rosewall v. 
Folsom, 239 F. 2d 724, 728 (C.A. 7); Ferenz v. Folsom, 237 F. 2d 
46, 49 (C.A. 3), cert. den. 352 U.S. 1006. For cases involving orders 
of district courts entered in the review of administrative determi- 
nations under the Railroad Retirement Act of 1937 (50 Stat. 315, 
45 US.C. 228 k (1940 ed.)), see Ellers v. Railroad Retirement 
Board, 132 F. 2d 636, 640 (C.A. 2); South v. Railroad Retirement 
Board, 131 F. 2d 748, 750 (C.A. 5), cert. den., 63 Sup. Ct. 525; 
Gardner v. Railroad Retirement Board, 148 F. 2d 935, 936 (C.A. 
5), cert. den., 326 U.S. 783. 
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todian’s finding ‘‘that the evidence failed to disclose any : 
agreement or meeting of the minds between the importers | 
and the exporters, including Asahi Japan, that the money | 
paid by the importers would be remitted to the plaintiff’’ 
(J.A. 540). In the opening paragraph of its second opinion — 
the District Court repeated the substance of that finding | 
(J.A. 615) and then proceeded to discuss its theory of un- | 
just enrichment, quoting from its original opinion in this | 
regard (J.A. 615). 

The Guild’s repeated assertions in its brief that the Court — 
found that an agreement existed between the importers | 
and exporters under which Asahi Japan was obligated to 
remit assessment funds to the Guild (pp. 6, 8, 13, 14) ap- : 
parently stems from the District Court’s statement (J.A. | 
617) as to the absence of substantial evidence to support 
a finding that the Guild, the importers and the exporters | 
did not agree * to a particular method of furnishing in- 
come for a continuation of the work of the Guild. The 
District Court’s statement in this regard can only be read | 
in the context of the District Court’s theory of unjust en- | 
richment since it was only on that theory that the original | 
dismissal order was vacated for the taking of additional | 
evidence and it was only on that theory that the claim was | 
partially allowed. Read in that context and in light of 
the District Court’s findings as to how in actual practice | 
remittances were made to the Guild (J.A. 617), the Dis- ; 
trict Court was merely finding that the importers’ inten- | 
tion and understanding that the assessments were to be | 
remitted to the Guild were executed in practice by the pay- 
ment of the assessment funds by the exporters, through | 
the Exporters Associations, to the Special Committee of | 


43In connection with the Court’s use of the word “agree,” see 
section 3, Restatement, Law of Contracts (1932) which defines | 
agreement as “a manifestation of mutual assent by two or more 
persons to one another.” As comment (a) to this section shows, 
agreement has a wider meaning than contract and contawns no — 
implication that legal consequences are or are not produced. 
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CRSA which remitted them to the Guild with substantial 
regnuiarity until May 1940. * 

To read the quoted statement as a finding of the exist- 
ence of an oral bilateral contract, as the Guild does, is to 
betray a complete misunderstanding of the difference be- 
tween recovery on a theory of quasi-contract or unjust 
enrichment and recovery on the basis of breach of an 
express contract or a contract implied in fact. In the 
former situation, unlike the latter, there is no legally en- 
forceable contract and there could therefore be no breach 
of contract. In the former, because of equitable consider- 
ations and the absence of a legally enforceable contract, 
the law imposes a contract upon the parties to prevent the 
unjust enrichment of one party at the expense of another. 
Pink v. Title Guarantee & Trust Co., 274 N.Y. 167, 8 
N.E.2d 321, 323, 324, rearg. den. 274 N.Y. 611, 10 N.B.2d 
575; Miller v. Schloss, 218 N.Y. 400, 407, 113 N.E. 337, 339; 
Matarese v. Moore-McCormack Limes, 158 F.2d 631, 634 
(C.A. 2). The District Court, we are certain, was fully 
appreciative of this difference and could not have found, 
on the one hand, that there was a bilateral oral contract 
between the parties** for the breach of which Asahi Japan 
was liable to the Guild and on the other, allowed the claim 
in part on the theory of quasi-contract or unjust enrich- 
ment. It necessarily agreed with the Custodian’s findings 
as to the non-existence of an oral contract between the 
parties. 


#4 Note should also be taken that the Court never found that 
the Guild “proposal” to the importers with respect to the assessment 
plan was ever accepted by the exporters or even by the importers 
(J.A. 616, 617). 


45 If it did, the contract could only have taken the form of a 
promise by the importers to pay, by the exporters to collect and 
remit, not to the Guild, but through the Exporters Associations to 
the Special Committee of CRSA. Even the Guild admits (Br. p. 9) 
that the exporters would not be liable to the Guild under such a 
contract. 
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C. The Custodian’s findings on the non-existence of an oral 
contact.** 


The Guild’s contract (as distinguished from quasi-con- 
tract) theory of recovery is that a tri-partite agreement 
existed between the importers, exporters and the Guild 
pursuant to which the importers agreed to pay an assess- 
ment on silk exports, the exporters, including Asahi Japan, 
agreed to collect and remit the assessment to the Guild 
and the Guild agreed to use the funds so acquired in silk 
promotion work. Under the Guild’s theory, the offer was 
made by the importers and the Guild and the acceptance 
was by the exporters, including Asahi Japan (Br. p. 12; 
J.A. 34, 37, 49, 50). Essential then to the existence of 
this alleged contract, apart from other considerations, is 
a finding that Asahi Japan manifested its assent to the 
terms of the agreement by a clear, unambiguous and un- 
equivocal acceptance of the alleged offer. Restatement of 
Contracts (1932), §§19, 22, 58, 59. The acceptance by 


Asahi would include, inter alia, a promise on its part to 
remit the assessment funds to the Guild. ** 


46 This Court has consistently followed the salutary rule in appeals 
from district court orders confirming masters’ reports that it would 
not disturb such orders “unless obvious error is shown in the appli- 
cation of the law, or some important mistake has been made in 
the consideration of the evidence,” Graves v. Construction Engi- 
neers, 63 App. D.C. 150, 70 F. 2d 754, cert. den. sub nom. Burdick 
v. Cochran, 293 US. 561; Washzngton Loan & Trust Co. v. Colby, 
71 App. D.C. 236, 108 F. 2d 743; Fidelity Storage Co. v. Jaques, 
64 App. D.C. 177, 76 F. 2d 427, cert. den. 295 U.S. 746. The prin- 
ciple underlying this rule calls for its application to the present 
situation. There are concurrent findings of the Custodian and the 
District Court that no oral contract existed between the parties; 
and the Guild has made no effort to show either obvious legal error 
or an important mistake in the consideration of the evidence. Cf. 
the “two court rule” in the Supreme Court, Baumgartner v. United 
States, 322 U.S. 665, 670; Goodyear Tire & Rubber Co. v. Ray- 
O-Vac Co., 321 U.S. 275, 278. 


47 A similar promise would have to be present even under the 
Hearing Examiner’s undefended conclusion that a unilateral agree- 
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The Custodian found that Asahi Japan made no promise 
to any importer or to anyone else that it would remit as- 
sessment funds to the Guild (J.A. 512, 516, 524, 527). In 
the context of the record facts, the finding was that Asahi 
Japan did not make such a promise to its New York sub- 
sidiary, Asahi New York, which had purchased over 93% 
of the bales of silk sold by Asahi Japan to American im- 
porters from May 1940—July 1941 (J.A. 135, 136, 138, 139, 
426). This finding, as even a cursory rereading of the 
facts set forth above will show, is supported by evidence; ** 
it is not clearly erroneous; *® and indeed any other finding 
would be contrary to the clear weight of the evidence. 


1. The pre-1937 evidence 


The record shows that the Guild at no time dealt directly 
or indirectly with the individual exporters, including Asahi 
Japan, and there therefore could not conceivably have 
been a promise by Asahi Japan to the Guild. The late 
1935 and early 1936 discussions with respect to an increase 
of funds to finance the Guild work took place among the 


ment was entered into by the importers and the exporters each time 
silk was purchased and paid for by the importers (J.A. 491, 492) 
as well as under the theory that the Guild was the third party 
beneficiary of a bilateral contract between the importers and the 
exporters. 


48 The Custodian did not in his determinations and does not now 
rely on those portions of the SCAP reports (Cl. Br. Exs. 9, 10) 
which embody legal conclusions to the effect that the exporters 
were not liable to the Guild on the basis of breach of an alleged 
oral contract. Legal conclusions of this nature are not to be drawn 
by investigators, exporters or even Messrs. Gerli and Jenkins; only 
the Custodian and the Courts are competent to draw such con- 
clusions. But there can be no question, as the Hearing Examiner 
and the District Court pointed out (J.A. 491, 620, 621), that the 
“accounts and records of the Associations quoted and statements 
of fact concerning them” have probative value and are relevant in 
the determination of whether a contract existed between the parties. 


49 “A finding is ‘clearly erroneous’ when although there is evidence 
to support it, the reviewing court on the entire evidence is left 
with the definite and firm conviction that a mistake has been 
committed.” United States v. Gypsum, 333 U.S. 364, 395. 
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Guild membership, a membership which did not include all | 
importers but did include representatives of the silk in- — 
dustry other than importers (J.A. 32, 33, 48, 62, 98, 99, © 
154, 155). The representatives of the Japanese importing » 
houses, all Guild members, who participated in these dis- | 
cussions were admittedly not authorized to speak for the — 
importing houses or, for that matter, for their parent ex- | 
porting houses in connection with the proposed plan® — 
(D.Fdg. 516; J.A. 366). When Mr. Gerli visited Japan on © 
his persona] affairs in February 1936, without authority | 
to speak for the Guild or anyone except presumably his | 
own company, he discussed the plan, not with Asahi Japan © 
or other individual exporters, but with the Kobe and Yoko- | 
hama Exporters Associations and CRSA (D. Fdg. 515; | 
J.A. 190, 364). And in addressing CRSA, Gerli made it | 
quite clear that the Guild was the agent and instrumen- | 
tality of CRSA (J.A. 371). After making his report of | 
the discussions in Japan upon his return to the United © 
States * the Guild resolution approving the plan discussed | 
was sent, not to Asahi Japan or other exporters, but to | 
the Exporters Associations (J.A. 379). Again, it was | 
CRSA which notified the Guild of the adoption of the new | 
program, and it was to CRSA that the Guild sent its | 
November 1936 request for particulars of the new plan 
(D. Fdgs. 517, 518; J.A. 380-383). In turn CRSA notified | 
the Guild in January 1937 of its expected contributions | 
for the 1937 fiscal year (D.Fdg. 519; J.A. 474). : 

In all of the contemporary documentation covering this | 
period there is not a single Guild record memorializing in . 
some manner the existence of a contract which, had it ex- | 


5° This evidence embodied in the Guild Executive Committee | 
meeting of May 6, 1936, a contemporaneous document, should be > 
contrasted with the self-serving conclusions of Messrs. Gerli and | 
Jenkins, made 13 years after the event, that the representatives of | 
the Japanese importing houses were authorized to bind their parent | 
exporting houses (J.A. 40, 111, 112). 


51 Note that the cable which he allegedly received while on board 
ship (not introduced into evidence) advising that “everybody” had ; 
accepted the plan allegedly came from Mr. Ito, the President of | 
the Yokohama Exporters Association (J.A. 37). ! 
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isted, would have involved hundreds of thousands of dol- 
lars and the very hfe of the organization. Nor is there 
one document which shows the existence of any relation- 
ship between Asahi Japan or any other exporter and the 
Guild, supposed parties to the contract. In point of fact 
there is not one piece of documentary evidence showing 
that the importers, including Asahi New York, ever made 
an offer of any kind to Asahi Japan, not to speak of one 
which would have called for a promise on the part of Asahi 
Japan to its subsidiary and to the Guild to remit assess- 
ments to the Guild. Even the resolution approving Gerli’s 
discussions in Japan was, by specific request of Mr. Waki- 
moto, sent under the Guild signature and not that of the 
importers, because none of the representatives of the 
Japanese importing houses were authorized to speak for 
their houses or for their parent houses (J.A. 366, 379). 

Confirmation of the absence of an oral contract is shown 
by the actions taken in Japan in June 1936 by the Expor- 
ters Associations and CRSA in voting to impose a ¥5 per 
bale assessment on all silk exports to be paid by the ex- 
porters to CRSA through the Exporters Associations 
(D. Fdgs. 516, 517; J.A. 257, 258, 264, 265, 278). For Asahi 
Japan to have obligated itself in these circumstances to 
remit assessments to the Guild is simply incredible. Sim- 
ilarly incredible is the notion that Asahi Japan would have 
authorized its New York subsidiary to make an offer which 
would have called for such a promise on its part. 

In short, the discussions which took place during the 
pre-1937 period never advanced beyond what is called in 
the law of contracts ‘‘preliminary negotiations.’’ Restate- 
ment, Law of Contracts (1932), § 25. The culmination of 
those negotiations led not to the adoption of a contract 
as alleged by the Guild, but to the continuation of the vol- 
untary contribution plan of 1934-1936 except for a change 
in the method of raising and for an increase in the assess- 
ment funds to be used for promotion purposes. Under 
this plan the Guild continued to be the ‘‘instrument’’ and 
‘‘shield’’ of CRSA just as it had been in the pre-1937 
program (J.A. 371). 





2. Post-1936 evidence 


The conduct of the parties after the supposed contract 
became effective in January 1937 also supports the con- 
current findings of the Court and the Custodian. As to 
the Guild’s conduct:—When the remittance allegedly due 
in October 1937 did not arrive, the Guild cabled, not the 
exporters, but CRSA (J.A. 195). Again it was CRSA 
which advised the Guild of its expected contributions for 
the 1938 fiscal year (D.F dg. 520, 521; J.A. 386, 387). The 
Guild protested about the allocations for the World Fairs, 
not to the exporters but, to CRSA (D. Fdg. 521; J.A. 388- 
390). During the 1938 difficulties when the Japanese could 
not get dollar licenses, the Guild corresponded with the 
President of the Yokohama Exporters Association (J.A. 
397, 398). Again the Guild’s own audit reports showed 
CRSA and not the exporters as making ‘‘subscriptions’’ 
for its work (J.A. 154, 176). The October 1938 Guild ul- 
timatum as to its minimum needs to avoid liquidation went 
to CRSA and the Exporters Associations (J.A. 417, 418). 
Its request for permission to purchase ‘‘Silk House’’ was 
addressed to CRSA (D. Fdg. 524; J.A. 448-449). The re- 
sumption of payments in 1939 was taken up with the Vice- 
President of CRSA (J.A. 200, 201, 219, 221). Its Novem- 
ber 1940 complaint to Mr. Nisiyama was not about alleged 
exporter defaults, but CRSA defaults (J.A. 218-221). 
When the ¥5 rate of assessment was changed to © 10, 
neither the Guild nor the importers were apparently con- 
sulted. 

Not once did the Guild or any importer complain to 
Asahi Japan or any other exporter about the alleged fail- 
ure to remit assessments in accordance with its supposed 
contractual obligation. As late as November 1940 when 
the Guild was advised that no further remittances would 
be forthcoming, it proceeded to take steps to liquidate its 
affairs and did nothing to stop the payment of assessments 
which its importer members were allegedly making to ex- 
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porters™ (J.A. 223-227, 465-468). The Guild, did not, as 
would have been expected of any hard-headed business man, 
start suit against any exporter by attaching its American 
assets; it did not even write a demand letter. And as late 
as July 15, 1942 and December 15, 1942 when it filed its 
initial two claims, it stated that the obligation to remit 
the assessments was that of CRSA, not that of the expor- 
ters or even that of the Exporters Associations (J.A. 204, 
205). 

The conduct of the exporters also shows beyond any 
doubt that they could not have obligated themselves to 
remit assessment funds to the Guild. The uncontradicted 
evidence, found as a fact by the Custodian, shows that not 
a single exporter, including Asahi Japan, ever remitted 
a single yen to the Guild (D. Fdg. 524). As required by 
the regulations of CRSA and the Exporters Associations, 
the exporters paid the assessments to CRSA (J.A. 261- 
346). And as all the general meetings of CRSA show, 
meetings at which its budgets and its expenditures were 


approved, CRSA exercised complete control over these 
funds (J.A. 270-346). 


3. The Guild’s case 


The Guild’s case rests completely on the testimony of 
Mr. Gerli, its long-time President, and Mr. Jenkins, its 
Vice-President and Managing Director,™ and on recently 
executed affidavits of Messrs. Nishimoto and Wakimoto, 
former officials of Japanese silk houses. 


52'The Guild organization and that of the Raw Silk Importers, 
Inc., were always available to institute a 100% American assess- 
ment plan. The Guild by-laws could have made provision for the 
assessments and the collection of the assessments could have been 
checked through the statistical data in possession of the Raw Silk 
Importers, Inc. (J.A. 24,25). Enforcement would have been simple 
since, in addition to the 8 Japanese importers there were only 4 
other American importers of any significance (J.A. 98, 99). 

53 Mr. Jenkins’ testimony must be weighed in light of his claim 
against the Guild which will be prosecuted if the Guild is successful 
in this and other claims totalling almost $600,000 (J.A. 109). 
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The Gerli and Jenkins testimony, stripped of its con- 
clusions, is vague, contradictory and inconsistent with con- 
temporaneous documentary evidence. Thus Gerli testified 
at times that the alleged contract was consummated before 
he went to Japan in 1936 (J.A. 34, 49, 64). At other times 
he suggested the period of his 1936 Japanese visit as the 
date (J.A. 37, 38, 50, 52). Again, he fixed the time as 
the receipt of a cablegram while on board ship returning 
to the United States (J.A. 37). Likewise Jenkins testified 
that the acceptance of the alleged offer oceurred before 
Gerli went to Japan (J.A. 89), while Gerli was in Japan 
(J.A. 99, 100) and after Gerli returned from Japan (J.A. 
90). 

This testimony stands in stark contrast to the contem- 
porary documentary evidence that as late as November | 
1936 there could not conceivably have been a contract be-- . 
tween the parties as alleged by Gerli and Jenkins. Thus 
the May 6, 1936 minutes of the Executive Committee meet- 
ing disclose Gerli stating that he made a proposal to the 
Japanese during his visit to Japan. And the proposal 
was not in the nature of an offer to enter into a contract 
for he had no such authority either from the Guild or the 
importers, but was a plan to increase funds available for 
promotion by levying an assessment on silk exported from | 
Japan (J.A. 364). He left Japan, Gerli’s report con- | 
tinued, with the feeling that favorable action would be © 
taken on his proposal for an export levy (J.A. 365). And 
because Gerli had not been authorized to speak for the 
Guild or for that matter anyone but himself while he was © 
in Japan (J.A. 366), the Executive Committee at its meet- | 
ing of May 15, 1936 authorized a cable to be sent to the | 
Exporters Associations over the Guild signature, and not © 
that of the importers, approving the plan proposed by | 
Gerli in Japan (J.A. 379). On November 23, 1936, though | 


4 Gerli’s testimony as to the identity of parties to the alleged — 
contract is also most revealing. At the hearing he testified that 
the importers, the exporters, the Guild and the Exporters Associa- | 
tions were parties to the contract, but not CRSA (67). Yet in the | 
Guild’s opening brief the Exporters Associations are dropped as © 
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the Guild had already been notified that the ¥5 levy on 
silk exports had been voted by CRSA, Mr. Gerli, accord- 
ing to the minutes of that date, still did not know the de- 
tails of the plan to enable the Guild to formulate its 
program * (J.A. 382, 383). This would indeed be a curious 
statement if a contract had in fact, as alleged, been entered 
into months before that date. 

The probative value of the Gerli and Jenkins testimony, 
13 years after the events, must also be judged in light of 
Gerli’s statement at the May 6, 1936 Executive Committee 
meeting ‘‘that nothing radically new in the way of a pro- 
gram was contemplated’’ (J.A. 366). The then existing 
program admittedly involved only CRSA and the Guild, 
with CRSA not being contractually bound to the Guild. 
Gerli and the Guild would now say that the dropping of 
CRSA and the adding of all the importers and exporters 
as parties with the assumption by those added parties, 
especially the exporters, of legal duties would not have 
constituted a radical change in the program. The absur- 
dity of such an assertion is self-evident. 

The contemporaneous documents for which Gerli and 
Jenkins were responsible also establish clearly, contrary 
to their testimony, that there was no legal relationship 
between the Guild and Asahi Japan or any other exporter. 
Jenkins with Gerli’s assistance prepared the 1942 claim 
parties to the contract (Br. p. 9). In its initial two claims, while 
not based on a contract theory, the Guild contended that the Ex- 
porters Associations and CRSA were both liable to the Guild (J.A. 
204, 205). 

55 This admitted failure to agree with certainty and definiteness 
on the nature, extent and terms of the alleged contract is an added 
reason why there could not possibly have been a contract as alleged 
by the Guild. St. Regis Paper Co. v. Hubbs Co., 235 N.Y. 30, 
138 N.E. 495; Mfr’s Trust Co. v. Weldon, 267 N.Y. 488, 196 N.E. 
545, 546, rearg. den. 268 N.Y. 668, 198 N.E. 549; Palomti v. Volpe, 
222 App. Div. 119, 226 N.Y-.S. 135, aff’d. 249 N.Y. 194, 163 N-.E. 607. 
Restatement, Law of Contracts (1932), §32. That there could not 
have been a contract for this same reason is also evident from 
Gerli’s and Jenkins’ testimony that the Japanese were free to 
adopt the methods and means of remitting assessment funds, a most 
important term in view of Japanese foreign exchange difficulties 
(J.A. 35, 37, 50, 51, 69, 71, 89). 
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of the Guild (J.A. 133). They then made it perfectly clear 
that only CRSA, and not the exporters or the Exporters 
Associations, had any obligation to remit assessments 
(J.A. 204, 205). The Guild’s Executive Committee minutes 
during the 1938 difficulties show that Geriz never thought 
the exporters were under any obligation to remit (J.A. 
383-432). They only show Gerli’s belief that CRSA or 
the Exporters Associations were under some obligation, 
and it might well have been moral, to remit assessment 
funds to the Guild. And even these minutes must be ex- 
amined in light of the existing anti-Japanese feeling and 
the attacks on Gerli and the Guild as agents of and pro- 
paganda outlets for the Japanese. In these circumstances 
it would be perfectly understandable why Gerli and the 
Guild would attempt, as they did, to make a record to show 
their independence of the Japanese (J.A. 405, 406). Gerli 
himself at the November 29, 1938 meeting, having finally 
to his satisfaction established the independence of the 
Guild from the Japanese, acquiesced in the Japanese posi- 
tion that under the 1936 plan CRSA, through its Special 
Committee created for the purpose, owned and controlled 
the assessment funds paid to it by the exporters (D. Fdg. 
Cl.Br.Ex.17; J.A. 412-432), a position in accord with the 
Guild’s own by-laws that its funds were to be raised 
through voluntary contributions (J.A. 239). All that Mr. 
Gerli desired of the Japanese at that time was the passage 
of a resolution by the Special Committee that ‘‘it would, 
as a matter of policy and method, forward to the Inter- 
national Silk Guild regularly in dollars monthly the amount 
of the assessments collected in Japan upon the raw silk 
exported to the United States during each preceding 
month, except in the event of action by the Japanese Gov- 
ernment with respect to the exportation of money from 
Japan generally which rendered such remittances impos- 
sible.’? (J.A. 428.) This was a far-ery from any notion 
that the exporters, or for that matter CRSA or any other 
Japanese entity, were obligated contractually to remit as- 
sessments to the Guild.* It was wholly in accord with the 


5¢ The resolution was finally passed in August 1939 (J.A. 211). 
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continuation of the pre-1937 voluntary contribution plan. 

The Nishimoto affidavit relied upon by the Guild was 
given no probative value by the Custodian because Nishi- 
moto did not testify that Asahi Japan made any promise 
to the Guild or to any importer to remit assessment funds 
to the Guild (D. Fdg. 601; J.A. 590-591). No weight was 
given to the Wakimoto affidavit because it was contrary 
to the contemporaneous documents (D. Fdg. 601). More- 
over, it should be noted that Wakimoto, at the time of 
execution of the affidavit in 1952, was admittedly Gerli’s 
agent and dependent upon him for his livelihood (J.A. 
60, 61, 121, 122). 

The Custodian’s refusal to give weight to the Gerli and 
Jenkins testimony and the affidavits of Nishimoto and 
Wakimoto was in accord with the universally accepted 
rules that little weight can be given to testimony in con- 
flict with contemporaneous documents (United States v. 
Gypsum Co., 333 U.S. 364, 396) and that the weight to be 
given to evidence is for the fact finder ** rather than the 
reviewing court. Hl v. Marston, 65 App. D.C. 250, 82 
F.2d 856, 858; Sears v. Sears, 67 App. D.C. 379, 92 F.2d 
530, 531. 

In conclusion all the probative evidence in this record 
establishes that Asahi Japan did not obligate itself to re- 
mit to the Guild assessments levied on its exports to the 
United States. The Custodian’s finding and the Court’s 


57 In its opening brief the Guild relied extensively on some of the 
findings of the Hearing Examiner (pp. 17, 18). Indeed, it some- 
times cites the Examiner’s decision, without record references, as 
authority for some of the facts set forth in the statement of the 
ease (pp. 3, 4). This reliance on the Examiner is undoubtedly 
due to the Guild’s inability to support its version of the facts 
with record references. In any event the responsibility for decision 
is the agency’s and not the examiner’s and the latter’s findings 
are not unassailable or subject to the “clearly erroneous” rule. They 
are to be given no more weight than they intrinsically deserve or 
command. The scope of review is not modified because the ex- 
aminer and the agency disagree. Universal Camera Corp. v. Na- 
tional Labor R. B., 340 U.S. 474, 492, 493, 495, 496 (1951). See 
also Jaffe, Evidence on the Whole Record, 64 H.L.R. 1233, 1242- 
1244. 
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to this effect are not clearly erroneous; they are indeed 
compelled by the evidence and any finding to the contrary — 
would be against the clear weight of the evidence. ! 


Ii. The Custodian’s findings to the effect that Asahi Japan was — 
not indebted to the Guild on a quasi-contract or unjust 
enrichment were not clearly erroneous and in- 
deed were com by the evidence; hence the Guild’s 
claim on that theory was properly disallowed by the 
Custodian. 


A. The District Court’s theory of unjust enrichment 


The District Court found that the importers paid the 
assessments to the exporters, including Asahi Japan, for 
the purpose and on the understanding that such funds 
would be remitted, through the Exporters Associations 
and CRSA, to the Guild and that the exporters, including 
Asahi Japan, received the funds with the knowledge that 
they had been paid for such purpose and upon such un- 
derstanding by the importers (J.A. 540, 615). It concluded 
that for Asahi Japan to retain any of such funds would 
result in its unjust enrichment at the expense of the Guild 
under New York law (J.A. 540, 615.) 

In effect the Court found that the importers and not the 
exporters paid the assessments and that the importers in 
paying their money to the exporters intended to and in 
some way made a disposition of these funds for the benefit 
of the Guild. And in the context of this case, the finding 
was that Asahi New York paid its money to its parent, 
Asahi Japan, intending to and actually disposing of such 
funds in favor of the Guild, all with the full knowledge of 
the parent. 

Asahi New York’s disposition of assessments allegedly 
paid by it could have been effected in one of three ways :— 
(1) a gift or assignment to the Guild; (2) a declaration 
of trust by Asahi New York in favor of the Guild, Asahi 
New York being both the settlor and the trustee; and (3) 
a transfer to a third person in trust for the Guild. Pome- 
roy, Equity Jurisprudence (Sth Ed., 1941), § 997; Sayer 
v. Wynkoop, 248 N.Y. 54, 161 N.E. 417, rearg. den. 248 
N.Y. 591, 162 N.E. 537. The Guild has never contended 





38 


that it was the intended recipient of a gift.“ And since 
the Guild had always contended that the importers paid 
the assessments to the exporters, there could not have been 
a declaration of trust by the importers with themselves 
as trustees. Accordingly, the disposition of the importers’ 
alleged funds must have been by way of a transfer to a 
third person in trust for the Guild. While no explicit 
finding was made as to the identity of the trustee, presum- 
ably it was CRSA or CRSA’s Special Committee (J.A. 
621). In any event, the absence of a trustee would in it- 
self, in light of the Court’s finding that the trust property 
was transferred to a third person, not be fatal to the 
creation of a trust. Restatement, Law of Trusts (1935), 
§§ 32 (2), 35, 101. 

Admittedly if in fact the importers paid their money 
to the exporters ix trust for the Guild, any exporter who 
later came into possession of any of the funds so trans- 
ferred with knowledge of the trust would be subject to a 
quasi-contractual duty to pay them over to the Guild. 
Harrison v. Egan, 270 N.Y. 387, 1 N.E.2d 475; Restate- 
ment, Law of Trusts (1935), §§ 288, 289; Restatement, Law 
of Restztutton (1937), §§ 168(1), 172, 201(1). But, the 
Court’s findings were wholly unwarranted. 


B. The Custodian’s findings 


The Custodian found that the assessment funds arose 
and were accumulated in Japan through a yen levy on all 
silk exports which the exporters were compelled to pay to 


58 Such a transaction would require a showing of both a donative 
intent and a delivery of the money, neither of which is present here. 


5° This was “the trust relation or the property right relation” 
theory of the Hearing Examiner (J.A. 492-500). Since the Court 
did adopt some of the Examiner’s findings as they related to that 
theory (J.A. 540), it seems clear that the Court’s quasi-contract 
or unjust enrichment theory is based on trust law principles. 


_®The Examiner seems to have made the latter finding (J.A. 
520). Presumably under the Court’s theory, the exporters and the 
Exporters Associations, for the purpose of transferring the trust 
corpus to the trustee, would be acting as agents of the importers. 
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CRSA through the Exporters Associations (J.A. 516, 517, 
518, 523, 525). This finding is supported by official records 
of the Exporters Associations and CRSA* (J.A. 257, 258, 
264, 265, 278), and by the minutes of the Guild itself (J.A. 
380, 400, 410, 426). Mr. Wakimoto, on whose affidavit the 
Guild now relies so heavily, made that fact perfectly clear 
to the Guild on several occasions (J.A. 400, 410). And 
if the importers had been paying the assessments as an 
import levy, there would have been no need for Mr. Walker, 
an important American importer (J.A. 99), to inquire at 
the October 6, 1938 meeting, most revealingly, whether the 
levy on exports was being collected in Japan (J.A. 410). 
Gerli and Jenkins testified that the importers paid the 
assessments apparently because they were allegedly in- 
cluded in the sales invoices (J.A. 44, 51, 80, 82, 180, 210). 
The Asahi Japan invoices so far as they related to sales 
to its New York subsidiary show that the assessments, 
which it was required to pay to CRSA, were specifically 
passed on to Asahi New York with respect to only 6,170 
bales of a total of 33,960 bales and the total of such as- 
sessments came to ¥ 57,300 (Gen. Exs. II, IIL, IV, J.A. 
138, 139; Cl. Br. Ex. 36, J.A. 476). But even if ali in- 
voices had shown that the charges were specifically passed 
on to the importers,™ that still would not mean that the 
importers, or for that matter the silk consumer who ulti- 
mately pays all costs of production, paid the assessments. 
The assessments had to be paid by the exporters even if 
the importers had defaulted on their obligation to pay for 
the silk shipped to them. And, as Gerli admitted, all im- 
porters whether they were members of the Guild or not 
had to pay the passed-on charges if they wanted silk 
(J.A. 45, 80, 81). Consequently the amount added to the 


61 Even the Examiner concluded that these records had probative 
value (J.A. 491). 


62 We may assume that the assessments, like all other costs, were 
passed on by the exporters. We may likewise assume that the im- 
porters passed on the charges to their immediate purchasers. 
Ultimately, of course, the consumer of silk paid all costs of pro- 
duction. 
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invoice because of the promotion program was simply part 
of the price paid to get the silk and for nothing else. The 
exporters and not the importers paid the assessments 
which ended up with CRSA. See Lash’s Products Co. v. 
United States, 278 U.S. 175, 176;° Heckman & Co., Inc. 
v. IZ. S. Dawes & Co., Inc., 56 App. D.C. 213, F.2d 154; 
Cohen v. Swift € Co., 95 F.2d 131, 132 (C.A. 7), cert. den. 
304 U.S. 561. 

Thus, the Custodian’s finding that the exporters paid 
the assessments to CRSA through the Exporters Associa- 
tions is not clearly erroneous and was compelled by the 
clear weight of the evidence. The District Court’s find- 
ing, on the other hand, that the importers paid the as- 
sessments is clearly wrong since they paid their money 
for silk and for no other purpose. The importers, even 
had they so desired, could not have given the Guild an 
equitable interest in any portion of such money. Hence, 
one of the facts essential to the Court’s unjust enrichment 
theory is absent and accordingly that theory is inappli- 
eable here. 

But apart from that consideration, the District Court’s 
theory also requires proof that the importers intended to 
create a trust for the benefit of the Guild when they paid 
over their money to the @porters,™ or, in the context of 


Tn that case the plaintiff sought to recover some excise taxes 
allegedly paid by virtue of the fact that its vendor, upon whom 
the tax was levied by statute, had passed on the tax to it. In the 
course of denying recovery, the Court said (p. 176), “The price 
is the total sum paid for the goods. The amount added because of 
the tax is paid to get the goods and for nothing else. Therefore 
it is part of the price. . . .” 


* Actually, in point of fact, the importers would have paid the 
charge long after the exporters paid the assessment to CRSA 
through the Exporters Associations, for the importers did not pay 
until the draft drawn on the letter of credit and shipping docu- 
ments had been presented for payment and accepted by the im- 
porters’ bank in the United States (J.A. 38, 39, 192). It is diffi- 
cult, to see how the importers, even if they had so intended, could 
have created a trust with respect to yen which they had not trans- 
ferred or owned at the time of transfer and which had already been 
transferred, not by them, but by the exporters. 
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this case, that Asahi New York created a trust for the 
benefit of the Guild with respect to that portion of the — 
purchase price attributable to the yen levy each time it — 
paid its parent, Asahi Japan, for silk. ‘‘To constitute a | 
trust there must be either an explicit declaration of trust, | 
or circumstances which show beyond reasonable doubt that — 
a trust was intended to be created....’’ Beaver v. Beawer, | 
117 N. Y. 421, 428, 22 N.E. 940, 941; see also Sayer v. Wyn- 
koop, 248 N.Y. 54, 161 N.E. 417, rearg. den. 248 N.Y. 591, 
162 N.E. 537; In re Associated Gas & Electric Corp., 137 
F.2d 603, 606 (C.A. 2), cert. den. sub. nom. Empire Trust 
Company v. Driscoll, 321 U.S. 766. The fundamental find- 
ing of the Custodian in this regard was that there was no 
‘‘understanding’’ ever entertained by anyone that assess- 
ment charges would be remitted to the Guild (J.A. 524, 
527). This finding, if supported by the record, establishes 
clearly that no trust was created by Asahi New York for 
the benefit of the Guild, for if Asahi New York never un- 
derstood that assessment charges were destined for the 


Guild, then it did not have that state of mind essential 
to the creation of a trust. 


So far as the record evidence is concerned, there was no 
explicit declaration of trust by Asahi New York or any 
other importer at the time the 1937 program began or at 
any other time silk was paid for by them. And the circum- 
stances do not show beyond a reasonable doubt that Asahi 
New York or any other importer intended to create one. 
The relationship between Asahi New York and Asahi Japan 
and between the other Japanese importing and exporting 
houses was such as to clearly negate any such intention.© 


The District Court thought it “unthinkable that the United 
States importers would have furnished the monies for any other 
purpose” than for transfer to the Guild (J.A. 617). But obviously 
the Court had not taken account of the fact that the money was 
part of the price of the silk for which no consideration other than 
the delivery of the silk was necessary. It also failed to take into 
account that the Japanese importing houses, subsidiaries of the 
Japanese exporters, were the principal importers of silk into the 
United States (J. A. 76). Necessarily they were not free agents. 
Their loyalty had to be to their pane and they were bound to act 
in their parents’ interests. 
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As pointed out above, the representatives in the United 
States of the Japanese importers, including Asahi New 
York, had no authority to speak either for their own import- 
ing houses or for their parent exporting houses in con- 
nection with the assessment program. Obviously Asahi 
Japan, which was obligated under the regulations of the 
Exporters Associations and CRSA to pay the assessment 
to CRSA, would not in these circumstances have permitted 
its subsidiary in New York to create a trust of these funds 
in favor of the Guild. That it did not do this is apparent 
from the manner in which the plan operated. CRSA, as 
the Custodian found, exercised complete ownership and con- 
trol over the assessment funds (D.Fdg. J.A. 526, J.A. 261- 
346). The allocation of the assessment funds was made 
by CRSA in accordance with budgets approved annually at 
General Meetings (J.A. 270-346). The recipients of these 
allocations were determined by CRSA and included many 
persons and organizations other than the Guild (D.Fdg. 
526, 605, 606). These matters were of necessity known to 
Asahi Japan and of like necessity to Asahi New York. 
For Asahi New York to have created a trust of funds 
already known to be owned and controlled by CRSA for 
the benefit of the Guild is a fantastic notion.” 

_ The Custodian’s findings as they related to the creation 
of the trust are in accord with the clear weight of the evi- 
dence and for this reason also, the District Court’s theory 
of unjust enrichment has no factual basis.” 


Similarly fantastic is the notion that Asahi Japan would in these 
circumstances have undertaken, as agent for non-Japanese im- 
porters, to transfer assessment funds to CRSA for the benefit of 
the Guild. 


*7 On the asumption that the assessment funds were the importers’ 
when paid over to the Exporters Associations, the importers alone 
could conceivably have any claim to their return. The theory 
would be that the funds were paid under a mistake of fact and 
consequently the importers would be entitled to their restitution to 
prevent unjust enrichment. See Restatement, Law of Restitution 
(1936), Topic 2, Mistake of Fact. The difficulty with this theory 
is that the record facts are such that proof of a mistake of fact 
on the part of the importers would be difficult if not impossible. 
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If. Assuming the correctness of the District Court’s theory of 
unjust enrichment, the Guild’s claim could be allowed 
only a showing that the funds im possession of | 
Asahi Japan arose from assessments paid on Asahi Japan | 
exports to the United States; and since no such showing | 
See irs, Pe: SNCS Mire bees, eeeowes Ee: 
W. t 


We have shown in Point II that the District Court’s 
unjust enrichment theory has no factual basis and for that 
reason its partial allowance of the claim must be reversed. 
We shall demonstrate here that in any event there has been | 
no showing that the ¥ 80,323.09 in the possession of Asahi | 
Japan on the vesting date were subject to the trust created 
for the benefit of the Guild with respect to assessments | 
levied on account of Asahi Japan exports to the United | 
States. Without such showing, there could be no duty on 
the part of Asahi Japan to turn the ¥ 80,323.09 over to the : 
Guild. | 
The Court’s conclusion that Asahi Japan would be 
unjustly enriched at the expense of the Guild if it retained 
the ¥ 80,323.09 distributed to it in September 1942 neces- 
sarily assumed that these yen had their origin on account 
of assessments levied on Asahi exports to the United States | 
during the period May 1940-July 1941. This assumption | 
on the part of the Court might have been a proper inference | 
to draw if the yen levy had in point of fact been made only 
on exports to the United States. But all the record evidence 
shows that the assessment on silk was levied ‘‘without 
exception”’ on all exports regardless of country of destina- 
tion (J.A. 257, 258, 264, 265, 433, 434). None of the records | 
of the various Associations introduced into evidence con-' 
tain any break-down showing the amount of assessments | 
collected on account of exports to any particalar country.* | 
Nor is there evidence as to what portion of the ¥ 1,664,730. 
held for CRSA as ‘‘reserves’’ by the Exporters Associ- | 
ations, ¥ 80,323.09 of which admittedly came into the pos-- 
session of Asahi Japan, represented assessments levied on | 


68 Since, under the controlling regulations, income derived from | 
silk exports was owned and controlled by CRSA, there was no need 
for such a break-down. - 
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exports to the United States. The £ 1,664,730 obviously 
represented a mingling of assessments obtained from ex- 
ports to all countries. 

The Guild, therefore, to maintain its burden of proof, 
had to trace.the £ 80,323.09 in the possession of Asahi 
Japan on the vesting date to show that it in fact represented 
assessments levied on account of Asahi Japan exports to the 
United States. Boss v. Hardee, 70 App. D.C. 50, 103 F.2d 
731, 756; In re See, 209 Fed. 172, 174 (C.A. 2); Maged v. 
Bank of United States, 234 App. Div. 295, 254 N.Y.S. 569, 571 
aff’d 259 N.Y. 631, 182 N.E. 211; In re Title € Mortgage 
Guarantee Co., 246 App. Div. 435, 284 N.Y.S. 335, 338, aff’d 
270 N.Y. 629, 1 N.E.2d 364. No evidence was adduced to 
establish this fact. It would seem that at the minimum there 
should have been probative evidence as to the basis of the 
distribution by CRSA to the Exporters Associations and by 
the latter to the exporters together with evidence with re- 
spect to the ratio of all Asahi Japan exports to Asahi exports 
only to the United States. See Restatement, Law of Restitu- 
tion (1936), § 213. The Guild’s failure to trace the ¥ 80,- 
323.09 'to assessments on account of Asahi Japan ex- 
ports to the United States is necessarily fatal to its claim 
to the ¥ 80,323.09 on the theory of unjust enrichment. 


TV. In any event, the District Court correctly concluded that 
the Guild’s claim could be allowed only to the extent of 
¥ $0,323.09 and correctly applied the post-war rate 
of exchange under both the judgment date rule, appli- 
eable here, and the breach date rule. 

It has been shown that the District Court erroneously 
eoneluded that the Guild was entitled to recover on its theory 
of unjust enrichment or quasi-contract (Point II), and that 
even if its theory were correct, there was a failure of proof 
as to the alleged unjust enrichment (Point III). Assuming 
the District Court was correct as to its theory and as to the 
proof that the ¥ 80,323.09 were derived from assessments 
on Asahi Japan exports to the United States, we now pro- 
pose to show that the District Court correctly concluded 
that the Guild could recover no more than-¥80,323.09 and 





65 


correctly applied the ¥361.55—$1. rate of exchange in 
entering judgment for $222.16. 


A. Maximum liability 


The evidence shows that in 1942, before the vesting of 
Asahi Japan’s property, CRSA held as reserves with the 
Exporters Associations of Yokohama and Kobe ¥ 1,664,730 
in assessment funds *° (J.A. 270, 305, 341). Of this total, 
CRSA in September 1942 returned ¥ 532,195 to the 
Yokohama Exporters Association and ¥ 167,805 to the Kobe 
Association (J.A. 341), all of which were divided among 
exporters with Asahi Japan receiving ¥ 80,323.09. The bal- 
ance, ¥ 964,730, was turned over to the physical possession 
of CRSA and retained by CRSA until its deposit, together 
with a few additional yen, in an account now blocked for 
use as a fund for the increase of cocoon production and for 
the encouragement of exports (J.A. 342). 

The Guild seems to contend (Br. pp. 9, 10), though its 
contention is by no means clear, that in some unexplained 
way Asahi Japan was unjustly enriched to the extent of 
the total amount of assessments, ¥ 305,450," levied on ac- 
count of its exports during the period May 1940-July 1941 
(J.A. 160). This result is apparently reached by (1) as- 
suming that the ¥ 1,664,875 held by the Exporters Associa- 
tions on reserve for CRSA in September 1942 equalled the 
total of all yen assessments levied on exports to the United 
States during the period in question and (2) claiming that 
the Special Committee of CRSA was the agent of the 
exporters (Br. pp. 17, 18) and that funds in its hands, 


®° The Court’s refusal to allow interest was in accord with the well- 
established principle that no interest is payable on an enemy’s 
obligation which arises during war. Brown v. Hiatt, 15 Wall. 177. 

70 We are assuming, despite all the evidence to the contrary, that 
these funds arose solely from levies on exports to the United States. 

71 Asahi Japan is given a credit of ¥ 26,703 against the ¥ 305,450 
for its share of the November 1940 remittance (J.A. 20). 

72 The lack of clarity stems, we believe, from the Guild’s inability 
or failure to distinguish between recovery on the theory of breach 
of ‘contract and recovery on the theory of quasi-contract. 
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allegedly the ¥ 964,730 retained by CRSA at the time of 
the 1942 distribution, were funds in the hands of Asahi 
Japan and the other exporters. 

As to (1), the assmption is wrong. Even conceding that 
the ¥ 1,664,875 represent assessments on exports to the 
United States alone, this amount is far less than the total 
in assessments paid on account of exports to the United 
States by the 8 exporters, including Asahi Japan, against 
whom the Guild has pending claims with the Custodian. 
These claims alone total ¥ 2,683,010 (Cl. Ex. G. J.A. 159). 
To allow, as the Guild urges, all 8 claims in whole on the 
theory of unjust enrichment and on the ground that the ex- 
porters were in constructive possession of the ¥ 1,664,875, 
would allow the Guild to recover under section 34 more than 
it eould recover in actions brought directly against the 8 ex- 
porters. But the Custodian under section 34 of the Act may 
assert against the claimant all defenses which the debtor 
has. Hence, the Guild cannot recover the entire amount 
of its claim. 

As to (2), the ¥964,730 retained at the time of the 
September 1942 payment of £700,000 to the Exporters 
Associations were not held by the Special Committee; they 
were held by CRSA itself. All the books and records so 
show (J.A. 341, 342, 551). But, even if held by the Special 
Committee, the result would be no different. For both the 
Custodian and the District Court found that the Special 
Committee was not the agent of the exporters (J.A. 525 
(footnote 2), 541, 604, 605, 621),”* and the evidence in sup- 


73 The Guild in its brief (p. 21) has given the impression that the 
Court’s finding in regard to the relationship between the exporters 
and the Special Committee was based on the theory that it had to 
accept the judgment of the Custodian in this area, even though the 
Custodian had relied, according to the Guild, on the allegedly dis- 
credited SCAP report (Cl. Br. Exs. 9, 10). But this is not so. The 
Guild, in-quoting from the opinion of the District Court (Br. p. 21), 
stopped too soon. Had it continued the quote it would have realized 
the erroneous impression it had created. We continue the quote, 
“In any event, ... Proof is lacking that the exporters were able 
to exercise the control over the special committee which would sim- 
ply constitute it their agent at the time of the vesting of the 
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port of this concurrent finding is overwhelming. CRSA . 
was a corporation organized under Japanese law and within | 
its Judisdiction was supreme in the Japanese silk industry | 
(J.A. 240, 241, 244, 245). It was composed of 7 member 
associations, each one representing a particular segment of 
the silk industry (J.A. 245, 246). One of these member 
associations was composed of the Exporters Associations 
of Yokohama and Kobe (J.A. 243). Obviously because of 
their minority position neither these Associations nor the 
exporters which made up their membership could control 
CRSA, since, for one thing, the latter’s revenue raising 
measures and disbursements were subject to a vote of a 
general membership meeting and to governmental approval 
(J.A. 249).*4 

The Special Committee of CRSA was a creature of 
CRSA (J.A. 258). It was responsible solely to CRSA. 
While it made policy recommendations, CRSA itself had 
the final say in raising income and making disbursements. 
This is shown by the manner in which budgets and expendi- 
tures were approved by general membership meetings (J.A. 
271-346). The fact that 3 of the 5 members of the Com- 
mittee were exporters at most indicates the special interest 
of exporters in the publicity campaign. All members of 
the Special Committee and the Committee itself were re- 
sponsible to CRSA and to nobody else. They carried out 
CRSA decisions made at general membership meetings and 
not decisions of exporters, individually or collectively. 

Any claim of the Guild, therefore, for recovery under the 
District Court’s theory of unjust enrichment of more than 
the ¥ 80,323.09 in the possession of Asahi Japan on October 


property of Asahi, Japan, the monies of the exporters, in this in- 
stance Asahi, Japan.” (J.A. 621—emphasis supplied.) “In any 
event” shows clearly that the District Court was making an inde- 
pendent finding on this issue. Moreover, we have pointed out above 
(footnote 48, p. 48) that to the extent the SCAP report contains 
conclusions, the Custodian has never relied on such report and 
does not now. Indeed, in making this finding there was no necessity 
to rely on the conclusions set forth in the report. 


74 Even had they been:in the majority, the conclusion would not 
follow that CRSA was their agent. 
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31, 1946 necessarily fails in light of the absence of proof, 
as found by both the Custodian and the District Court, 
that CRSA or its Special Committee were agents of or 
controlled by Asahi Japan. 


B. Rate of exchange 


The Custodian, because of his conclusion that the unjust 
enrichment theory had no basis in fact, did not reach the 
rate of exchange issue. The District Court found that the 
Guild’s cause of action on the unjust enrichment or quasi- 
contract theory arose on September 22, and 25, 1942 when 
the ¥ 80,323.09 were received by Asahi Japan (J.A. 621). 
The Guild, on the other hand (Br., Point III), contends 
that it arose prior to the war when the Exporters Associ- 
ations collected the assessments from Asahi Japan and 
retained them. The unexpressed Guild theory seems to be 
that the retention of the funds by the Exporters Associ- 
ations was in violation of the Guild’s equitable rights 
thereto and the Exporters Associations then became con- 
structive trustees of such funds for the benefit of the Guild. 
And since, according to the Guild, the 8 exporters against 
whom they have claims constituted the sole membership of 
such Associations ™ (Br. pp. 17, 18), the latter were the 
exporters’ agents and the Guild’s cause of action on the 
unjust enrichment theory arose prior to the war when the 
assessments were paid to the Exporters Associations. Ergo 
the pre-war rate of exchange applies. 

The difficulty with this theory, like so many others of the 
Guild, is that it has no foundation in fact. First, the 
Exporters Associations retained no funds. What they held, 
according to the books and records, constituted reserves of 
CRSA (J.A. 270, 305, 341). In point of fact then, CRSA 
held these funds. But, in any event, the Exporters Associ- 
ations were not composed of only the 8 exporters with 
American importing subsidiaries. The Ikeno affidavits 
alone (Exs. R-1, R-2, J.A. 562-565, 578-580) list 16 separate 
exporters participating in the ¥ 700,000 distribution. And 


7 Such was the finding of the Examiner on which the Guild 
relies so extensively. 
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the 1942 Guild claim (J.A. 204) and Gerli’s own testimony 
(J.A. 125) shows that there were more than 8 exporters. | 
Moreover, even if there were only 8, that would not show | 
an agency relationship, particularly one between an in- | 
dividual exporter and the Association. The fact is that the | 
functions of the Associations, constituent members of © 
CRSA, were not the same as those of the individual ex- . 
porters. While they presumably worked to advance the — 
interests of their members, they were also subject to CRSA | 
control and regulation, particularly in the area of assess- — 
ments for promotion purposes. And even the Guild recog- | 
nized this when it set forth in its 1942 claim the separate | 
functions performed by the Japanese organizations con- — 
nected with the assessment program (J.A. 204, 205). And 
Mr. Gerli himself made a similar observation when he | 
testified that the Exporters Associations as well as the | 
exporters were parties to the contract (J.A. 67). 

There being no probative evidence to show an agency | 
relationship between Asahi Japan and any of the Asso- | 
ciations holding assessment funds, the District Court cor- | 
rectly found that to the extent Asahi Japan was unjustly | 
enriched, such enrichment arose in September 1942 when | 
¥ 80,323.09 were returned to it and not prior to the war | 
when Asahi Japan paid the assessments to the Exporters © 
Associations. 

The Court’s conclusion that the post-war rate of ex- | 
change of ¥ 361.55 to $1. was applicable in converting Asahi — 
Japan’s yen obligation” into dollars was correct whether | 


76 The Guild seems to have made a rather studied effort in its | 
brief to leave the impression that the exporter’s obligation was a | 
dollar one (pp. 4, 13, 28, 29). The fact is, regardless of the theory | 
of recovery, the obligation, to the extent there was one, was in yen. | 
This would be so even if the exporters had actually received the 
dollars paid by the importers for the silk. But the exporters did 
not receive the dollars. Even the Guild in its first notice of claim | 
admitted that the dollars had to be turned over to the Yokohama | 
Specie Bank and not to the exporters (J.A. 205). This was re- 
quired by Japanese foreign exchange control laws. (See that por- | 
tion of Cl. Br. Ex. 4 not printed in the Joint Appendix which is part | 
of the record on appeal.) : 
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the judgment or breach date rule is applied. Where a claim, 
whether in tort or contract, is based on a right created by 
virtue of foreign law, e.g., an obligation payable in a foreign 
country in the currency of that country, federal courts 
apply the rate of exchange as of the date the right is merged 
into a judgment in converting the foreign currency claim 
into dollars. Deutsche Bank v. Humphrey, 272 U.S. 5177; 
Zimmerman v. Sutherland, 274 U.S. 253; Shaw, Savill 
Albion & Co. v. The Fredericksburg, 189 F.2d 952 (C.A. 2); 
Fluctuating Rates of Exchange, 40 H.L.R. 619, 621-625. But 
where a claim is based on a right given by American law, 
e.g., a foreign currency obligation payable in this country, 
the federal courts will convert the right into dollars at the 
exchange rate in effect on the date the right arises, or, in 
the case of a contract, the date the breach occurs. Hicks v. 
Guiness, 269 U.S. 71; Fluctuating Rates of Exchange, supra. 

Here the Court concluded that Asahi Japan became 
obligated to the Guild in the sum of ¥ 80,323.09 on the 
theory of unjust enrichment. Under well settled conflict of 
law principles, the law of the place of the enrichment deter- 
mines whether the person enriched is under a duty to pay 
the amount by which he has been enriched. Wilson & Co. v. 
Douredoure, 154 F.2d 442, 444 (C.A. 3); see also Restate- 
ment, Conflict of Laws (1934), § 453; 2 Beale, The Conflict 
of Laws (1935), § 452.1; cf. Welsbach Co. v. State, 206 Cal. 
556, 275 P. 436; Pollack v. Staunton, 210 Cal. 656, 293 P. 26. 
Asahi Japan’s alleged enrichment occurred in Japan and 
accordingly Japanese law gave the Guild the right to re- 
eover the value of the enrichment.” In these circumstances 


77 While the opinion in Deutsche Bank contains language sug- 
gesting that the date suit is commenced is the conversion date, 
the subsequent cases all treat Deutsche Bank as holding in favor 
of the judgment date rule. See Paris v. Central Chiclera, 193 F. 
2a 960 (C.A. 5); Indian Refining Co. v. Valvoline Oil Co., 75 F. 2d 
797 (C.A. 7); Tilman v. Russo Asiatic Bank, 51 F. 2d 1023 (C.A. 
2). See also, 5 Williston, Contracts (Rev. 2d) 3927-3931; Restate- 
ment Conflicts (1934), Sec. 424. 

78 The Court apparently assumed that New York law created the 


right (J.A. 615). No evidence was offered that Japanese law would 
have changed the result and the Government does not so urge here. 
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the judgment date rule is applicable in converting the 
Guild’s right to ¥ 80,323.09 into dollars. The buying rate 
of yen at New York on May 8, 1957 when judgment was 
entered for the Guild was ¥ 359.84 to the dollar * as com- 
pared with a buying rate of ¥ 358.45 to the dollar on April 
25, 1949, the first available post-war rate (J.A. 626). 

In any event the same result is reached by applying, as 
did the Court, the breach date rule on the theory that the 
Guild’s right was given by New York law. When Asahi 
Japan’s obligation to the Guild arose on September 22 
and 25, 1942, payment of the obligation was suspended by 
reason of the war. Sutherland v. Mayer, 271 U.S. 272, 288 
(1926). The obligation became legally payable, as the Court 
found, on December 31, 1946, by amendments to General 
License 94 and Public Circular 25 (12 Fed. Reg. 1457, 1459, 
March 4, 1947). But on that date, presumably because of 
the non-existence of private trade at that time (Ex. B, J.A. 
628), there was no rate of exchange between the dollar and 
the yen, and there had been none since July 1941 (J.A. 349; 
Ex. B, J.A. 628). When private trade was resumed in 
August 1947, it was carried on through a Board of Trade 
which used yen domestically and dollars abroad (J.A. 628). 
‘‘Implicit exchange rates’’ derived from these Board of 
Trade transactions ranged as high as ¥ 800 per dollar (J.A. 
628). Pursuant to a SCAP directive of April 22, 1949, the 
Japanese Government designated, effective April 25, 1949, 
an exchange rate of ¥ 360 to $1. (Cl. Br. Ex. 11, J.A. 347- 
349). The District Court, pursuant to the principles of 
Sutherland v. Mayer, 271 U.S. 272, applied the selling rate 
of ¥ 361.55 to one dollar in converting the ¥ 80,323.09 into 
$222.16 (J.A. 622). 

Sutherland v. Mayer, supra, despite the Guild’s strained 
efforts to distinguish it,® is, as the District Court found, 
controlling here. There a German-American partnership, 


7 See Federal Reserve Bulletin (June 1957), p. 738. 

80 The fact that in Mayer a partnership was involved and here 
@ quasi-contractual relationship seems hardly a basis for distin- 
guishing the cases. Again, Asahi Japan never wrongfully disposed 
of any funds, as the Guild alleges (p. 31). There was no finding 
nor any evidence to this effect. 
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one partner being a United States resident and the others 
residents of Germany, was dissolved by the outbreak of war. 
The German partners did not liquidate but with due care 
and in good faith carried on the partnership.*’ Shortly 
before the commencement of war between Germany and 
the United States the mark was valued at 18¢. There was 
no rate of exchange from then until July 17, 1919, 3 days 
after commercial intercourse with Germany became lawful 
on July 14, 1919. The mark was then valued at 7-7/8¢. The 
Court held that in valuing the German partnership assets 
in an accounting proceeding between the partners, the 
7-7/8¢ rate was applicable, and not the immediate pre-war 
rate of 18¢ or the goldmark rate of 23¢. In justification of 
this result it pointed out that while the American partner 
was entitled to an accounting within a reasonable time after 
the outbreak of war the loss would still have occurred, since 
settlement at that time was legally impossible because of 
the war, and even if the assets had been liquidated and con- 
verted into German currency, securities or deposits pay- 
able in such currency, such funds could not have been paid 
to him until commercial intercourse between the two coun- 
tries was resumed on July 14, 1919. 

Here the exact parallel situation is present. The Guild 
became entitled to ¥ 80,323.09 in September 1942, during 
the war when it would have been unlawful to make the pay- 
ment and when no rate of exchange existed. The Guild, so 
far as American law was concerned, could have been law- 
fully paid on January 1, 1947 after commercial relations 
with Japan were resumed. However, just as in the Mayer 
case, there was no official rate of exchange then. Con- 
sequently, the District Court did here precisely what the 
Supreme Court had done in Mayer—applied the first avail- 
able official rate of ¥ 361.55 to $1. after payment of the 
obligation became lawful. That this rate was equitable is 


81 Some of the partnership assets, located in the United States, 
were subject to a lien in favor of the American partner. The part- 
nership contract was regarded by the Court as subjecting the Ger- 
man partners to American law in view of the American partner’s 
lien, thus laying the basis for the breach date rule invoked by 
the Court. See Deutsche Bank v. Humphrey, 272 U.S. 517, 520. 
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clear from the fact that the prior ‘‘implicit exchange rate’’ | 
ran as high as ¥ 800 to the $1. 

The guild, to avoid the consequences of Sutherland v. | 
Mayer = attefnpts to apply an artificial rate of exchange | 
based on a ‘‘purchasing power’’ theory. It would apply | 
the war-time 1942 exchange rate between the yen and the | 
Swiss france ‘‘pegged’’ by the Japanese Government, and | 
convert yen into Swiss frances. It would then take the 1942 | 
‘‘free’’ rate between the Swiss frane and the dollar and | 
convert the dollar into Swiss francs (Br. pp. 29, 30). Thus | 
it obtains a rate for the yen in terms of dollars. The Guild | 
cites no authority for this novel ‘‘purchasing power’’ | 
theory. Indeed it is contrary to the ‘‘nominalistic’”’ theory | 
of money advanced by the Supreme Court in Deutsche Bank — 
v. Humphrey, 272 U.S. 517, and Zimmermann v. Sutherland, © 
274 U.S. 253, under which a dollar is a dollar and a yen a | 
yen, regardless of its day-to-day purchasing power. See — 
also Moser v. Corn, 140 Misc. 417, 249 N.Y.S. 606, 607, aff’d - 
243 App. Div. 842, 254 N.Y.S. 922. The courts in this coun- | 
try have never, in domestic matters, entered judgments on 
the basis of the purchasing power of the dollar on the rele- 
vant dates; there is no reason why they should now embark 
on this unwise course simply because foreign currency is 
involved. 


Moreover, the Guild in advancing its purchasing power 
theory uses, on the one hand, a rate ‘‘pegged’’ by the Japa- 
nese Government * to show its independence of ‘‘Anglo- 
Saxon’’ currencies (Ex. C., J.A. 630) and on the other, a 
rate determined by the free play of the market. And the 
“‘pegged’’ rate is fixed by a country at a time when it is an 


8° 'We shall not dignify the Guild’s other attempt to avoid the 
Mayer case (Br. pp. 31, 32) except to reproduce in its entirety in 
the Appendix to this brief on pp. 79-80, the Custodian’s regulation, 
part of which is quoted by the Guild. The regulation was revoked 
in December 1952 (17 Fed. Reg. 11784, December 30, 1952). 


88 Our examination of the reputable Swiss financial newspaper, 
Neue Zurcher Zeitung, issued in the months of September 1942 and 
January 1947, shows, interestingly enough, that there was then no 
quoted rate of exchange between the yen and the Swiss franc. 
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enemy of the United States. This Court is asked to put its 
stamp of approval on an unequal equation rigged by an 
enemy which will result in a departure from all accepted 
principles of American law. 

The Guild’s final argument (Point V, pp. 33-35) to escape 
the inevitability of the post-war exchange rate is based 
wholly on inaccurate fact statements and on irrelevant argu- 
ments.“ It repeats again what it has misstated before, that 
Asahi Japan’s obligation was a dollar one® (pp. 33, 35). 
There is not a scintilla of evidence in this record that, to 
the extent Asahi Japan was obligated to anyone, it was 
other than a yen obligation. This was the finding of the 
Custodian; it was the finding of the District Court. 

The fact that Asahi Japan may not be injured because 
of the depreciation of the yen if the Custodian pays out 
dollars at the pre-war rate is of no consequence. More- 
over, it assumes the very issue here as to the correct rate 
of exchange. Again it is not Asahi Japan’s money with 
which the Guild is willing to play fast and loose. Congress 
has as a matter of grace permitted American creditors to 
be paid out of the vested assets of their debtors. It has 
charged the Custodian with the duty of asserting against 
debt claimants all defenses which would have been avail- 
able to the debtors. And, under section 39 of the Act, the 
net proceeds of vested property, after its administration 
under the Act, is to be covered into the Treasury and used 
to the extent necessary for payment of claims under the 
War Claims Act of 1948 (62 Stat. 1246, 1247, 50 U.S.C. App. 
2011, 2012). Thus the Guild requests this Court to dis- 
regard the plain words of the statute and the controlling 
law in order to impose arbitrarily upon the Government and 
war claimants the risk of loss occasioned by the deprecia- 
tion of a foreign currency. See A. Gusmer, Inc. v. 

$4 Similarly irrelevant is the argument based on the hypothesis 
that. Congress might in the future return vested assets to their 
former owners (Br. pp. 33, 34). 

85 See footnote 76, supra, p. 69. 

86 The complete absence of merit in this argument may be ob- 
served by asking what the position of the Guild would have been 
had the Japanese currency appreciated rather than depreciated. 
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McGrath, 90 U.S. App. D.C. 372, 196 F. 2d 860, cert. den., | 
341 US. 831. : 

But even if Asahi Japan’s money were involved, there is | 
nothing inherently inequitable in imposing the risk of loss 
due to currency depreciation on Americans, as the Guild | 
suggests (Br. p. 36), rather than foreigners. The Supreme © 
Court in Sutherland v. Mayer, 271 US. 272, did this very | 
thing. There the American, rather than the Germans, was | 
required to bear the risk of loss occasioned by the war-time | 
depreciation of the German currency. In this regard, the 
Court said (pp. 292, 293), : 


‘‘In whatever aspect the case is viewed or upon what- | 
ever basis the liability of the German partners be made | 
to rest, the loss, in the final analysis, was an in- | 
eluctable consequence of the war. Is it to be borne by | 
them alone or to be shared equally by all the parties — 
as a common misfortune beyond the power of any of | 
them to turn aside? That question justly cannot be — 
solved by a strict enforcement of the ordinary rule | 
as in ordinary cases, for here we are dealing with | 
extraordinary and anomalous conditions, as a result | 
of which money values were swept away by immense | 
causes as much beyond the sway of the German part- . 
ners as of Mayer. Blame for such a situation rests — 
upon neither; and equality is equity.’ * 


CONCLUSION 


The District Court’s order denying the claim except to 
the extent of $222.16 should be affirmed since the findings | 
of the Custodian, concurred in by the District Court, in — 
support of his conclusion that Asahi Japan was not con- | 


87 See also Fluctuations in Rate of Exchange, 40 H.L.R. 619, | 
625. Equality is equity here, too, because Asahi Japan is no more | 
a wrongdoer in the circumstances of this case than is the Guild. | 
The quotations appearing in the Guild’s brief (p. 34) are therefore | 
wholly inapposite. Furthermore the cases from which they are 
taken are all in accord with the judgment and breach date rules © 
applicable here rather than the “purchase power” theory advocated | 
by the Guild. 
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tractually obligated to remit assessment funds to the Guild 
were not clearly erroneous. 

The District Court’s order allowing the claim to the ex- 
tent of $222.16 should be reversed on either one or both of 
the following two grounds: (1) The Custodian’s findings— 
which establish that there was no factual basis for the ap- 
plication of the District Court’s theory of unjust enrich- 
ment-—were not clearly erroneous; (2) The Guild failed 
to maintain its burden of proving that the ¥ 80,323.09 
($222.16) constituted assessments levied on account of 
Asahi Japan exports to the United States during the period 
May 1940-July 1941. 


Respectfully submitted, 
Dattas S. TowNsEnD, 
Assistant Attorney General. 
Gzorcz B. Szagts, 
Tewr A. SEIBEL, 


Max WrFanp, 
Attorneys, Department of Justice. 


Attorneys for Appellees im No. 14,150 and 
for Appellants in No. 14,151. 
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APPENDIX 


Section 34 of the Trading with the Enemy Act, 60 Stat. 
925, 50 U.S.C. App. 34: ! 


Sec. 34. (a) Any property or interest vested in or 
transferred to the Alien Property Custodian (other than} 
any property or interest acquired by the United States 
prior to December 18, 1941), or the net proceeds thereof, 
shall be equitably applied by the Custodian in accordance. 
with the provisions of this section to the payment of 
debts owed by the person who owned such property or in- 
terest immediately prior to its vesting in or transfer to: 
the Alien Property Custodian. No debt claim shall be. 
allowed under this section if it was not due and owing at. 
the time of such vesting or transfer, ° * * Any defense 
to the payment of such claims which would have been 
available to the debtor shall be available to the Custodian, 
except that the period from and after the beginning of. 
the war shall not be included for the purpose of deter-. 
mining the application of any statute of limitations. * * * 


(c) The Custodian shall examine the claims, and such. 
evidence in respect thereof as may be presented to him or 
as he may introduce into the record, and shall make a 
determination, with respect to each claim, of allowance or 
disallowance, in whole or in part. 


(e) If the aggregate of debt claims filed as prescribed | 
does not exceed the money from which, in accordance with | 
subsection (d) hereof, payment may be made, the Custo-. 
dian shall pay each claim to the extent allowed, and shall : 
serve by registered mail, on each claimant whose claim | 
is disallowed in whole or in part, a notice of such disallow- | 
ance. Within sixty days after the date of mailing of the | 
Custodian’s determination, any debt claimant whose claim | 
has been disallowed in whole or in part may file in the 
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District Court of the United States for the District of 
Columbia a complaint for review of such disallowance 
naming the Custodian as defendant. Such complaint 
shall be served on the Custodian. The Custodian, within 
forty-five days after service on him, shall certify and file 
in said court a transcript of the record of proceedings in 
the Office of Alien Property Custodian with respect to 
the claim in question. Upon good cause shown such time 
may be extended by the court. Such record shall include 
the claim as filed, such evidence with respect thereto as 
may have been presented to the Custodian or introduced 
into the record by him, and the determination of the 
Custodian with respect thereto, including any findings 
made by him. The court may, in its discretion, take addi- 
tional evidence, upon a showing that such evidence was 
offered to and excluded by the Custodian, or could not 
reasonably have been adduced before him or was not 
available to him. The court shall enter judgment affirm- 
ing, modifying, or reversing the Custodian’s determina- 
tion, and directing payment in the amount, if any, which 
it finds due. 

(f) If the aggregate of debt claims filed as prescribed 
exceeds the money from which, in accordance with sub- 
section (d) hereof, payment may be made, the Custodian 
shall prepare and serve by registered mail on all claimants 
a schedule of all debt claims allowed and the proposed 
payment to each claimant. In preparing such schedule, 
the Custodian shall assign priorities in accordance with 
the provisions of subsection (g) hereof. Within sixty 
days after the date of mailing of such schedule, any claim- 
ant considering himself aggrieved may file in the District 
Court of the United States for the District of Columbia 
a complaint for review of such schedule, naming the 
Custodian as defendant. A copy of such complaint shall 
be served upon the Custodian and on each claimant named 
in the schedule. The Custodian, within forty-five days 
after service on him, shall certify and file in said court 
a transcript of the record of proceedings in the Office of 
Alien Property Custodian with respect to such.schedule. 
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Upon good cause shown such time may be extended by the . 
court. Such record shall include the claims in question - 
as filed, such evidence with respect thereto as may have > 
been presented to the Custodian or introduced into the — 
record by him, any findings or other determinations made | 
by the Custodian with respect thereto, and the schedule 

prepared by the Custodian. The court may, in its dis- © 
cretion, take additional evidence, upon a showing that 
such evidence was offered to and excluded by the Custo- | 
dian or could not reasonably have been adduced before | 
him or was not available to him. Any interested debt | 
claimant who has filed a claim with the Custodian pur- | 
suant to this section, upon timely application to the court, 
shall be permitted to intervene in such review proceed-_ 
ings. The court shall enter judgment affirming or modi- | 
fying the schedule as prepared by the Custodian and 
directing payment, if any be found due, pursuant to the | 
schedule as affirmed or modified and to the extent of the | 
money from which, in accordance with sub-section (d) 
hereof, payment may be made. Pending the decision | 
of the court on such complaint for review, and pending | 
final determination of any appeal from such decision, | 
payment may be made only to an extent, if any, con- 
sistent with the contentions of all claimants for review. | 


TrrtE 8—ALIENS AND NATIONALITY 


Cuapter []—Orrice or ALIEN Property CusropIAN__ 
REGULATIONS GOVERNING VALUATION OR Rate oF EXCHANGE 
oF Monetary Units oF ENEMy CoUNTRIES 


§ 503.30 General Order No. 30 


Under the authority of the Trading with the enemy Act, 
as amended, and Executive Order No. 9095, as amended, 
and pursuant to law, the undersigned, having vested claims 
and rights of foreign countries and nationals therof against | 
citizens and residents of the United States, which claims. 
and rights are, by contract or agreement made or entered | 
into by the parties prior to such vesting, dischargeable by 
payment in monetary units of enemy countries; and , 
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Finpinc that there does not now exist a free and open 
market or other reasonable means for ascertaining the true 
value, equivalent, or rate of exchange of such monetary 
units of enemy countries, and after considering rates of 
exchange certified to the Secretary of the Treasury by the 
Federal Reserve Bank of New York and other relevant 
factors; and 

Determininc that it is in the interest of and for the 
benefit of the United States to fix and prescribe a basis of 
computation in the premises, hereby issues the following 


regulation : 
§ 503.30 General Order No. 30 


(a) That for the purpose and solely for the purpose of 
discharging claims and rights of foreign countries and 
nationals thereof against citizens and residents of the 
United States which by contract or agreement made or 
entered into by the parties prior to vesting are discharge- 
able by payment in monetary units of certain enemy coun- 
tries and which have heretofore been or shall hereafter be 
vested by the undersigned, the equivalent of the monetary 
units of such enemy countries shall be computed as follows: 


(1) German Reichsmarks at forty (40) cents, United 
States currency, each. 

(2) Japanese Yen at twenty three and four-tenths 
(23.4) cents, United States currency, each 

(3) Hungarian Pengo at nineteen and six-tenths (19.6) 
cents, United States currency, each 

(4) Bulgarian Lev at one and two-tenths (1.2) cent, 
United States currency, each 

(5) Rumanian Leu at seven tenths of one cent (0.7), 
United States currency, each 


{b) All persons now indebted or who shall hereafter be 
indebted to the undersigned on any claims as aforesaid are 
hereby ordered and directed to pay such debts, as they be- 
come due and payable, in United States currency, computed 
as above set forth. 

(c) Any payment made and computed pursuant to this 
regulation shall be and constitute a full acquittance and dis- 
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charge for all purposes of the person making the same for 
the obligation paid thereby. : 

(d) Nothing herein shall be deemed in any way to effect — 
or alter any provisions of any contract or agreement made © 
or entered into by the parties prior to vesting by the under- | 
signed whereby there is established a method of computing — 
such equivalents. 3 

(e) The undersigned reserve the right to vary or modify — 
the foregoing basis of computation from time to time by © 
General Order or by amendment hereto, or in specific cases _ 
upon a finding by the undersigned that application of this | 
regulation would be inequitable. 


(40 Stat. 411, 50 U.S.C. App.; 55 Stat. 839, 50 U.S.C. App. | 
(Supp. 1941); EB. O. 9193, 7 F. BR. 5205). : 


Executed at Washington, D. C. on March 9, 1944. 


(Official seal) 
(Signed) Leo T. Crowzey, 
Allen Property Custodian. 


[F.R.Doc. 44-3521; Filed, March 13, 1944; 11:12 am.] 
[9 Fed. Reg. 2771 (March 14, 1944)] 


Wl ou. S. GOVERNMENT PRINTING OFFICE: 19ss 483609 occ 





BRIEF FOR APPELLANT IN NO. 14,150; 
APPELLEE IN NO. 14,151 


Bnited Staten Court of Appeals 


FOR THE DISTRICT OF pacer 


InrernaTionaL SiLx Gece, Inc pa 


tion, conga 8 


Wuiitam P. Rocers, as Attorney age 
States, as successor to the Alien Prope rE ctonian 
and Ivy Baxer Priest, Treasurer of the United States, 


Appellees; , sii 
as 6» & 2 © 
No. 14151 @Y <Q 2 } 


WuumsM P. Rocers, as Attorney General of the United 
States, as successor to the Alien Property Custodian, 
and Ivy Baxer Priest, Treasurer of the United States, 

Appellants, 
v. ! 
InrerNationaL Suk Gump, Inc., a New York Corpora- 
tion, Appellee. — 
Appeal from Order and Judgment of the United States 
District Court for the District of Columbia 


Detmar W. HoLttoman 

James Lez Mugpuy 
Attorneys for Appellant 
in No. 14,150; Appellees 
in No. 14,151, —- 
1000 Vermont Avenue, N.W. 


Washington 5, D.C. 
Of Counsel | 


_ Davies, Ricusere, Typrves, 
Lanva & Dorr 
1000: Vermont Avenue, N.W. 
_ Washington 5, D.C. 


: WILSON - EPES PRINTING CO. - RE.7-6O002 - WASHINGTON 1,.°D. C 





APPELLANT’S STATEMENT OF QUESTIONS 
PRESENTED 


1. When the agreement between the importers of raw 
silk in the United States and the exporters in Japan 
provided that the exporters were to remit the funds col- 
lected from the importers to the International Silk Guild 
in dollars, did the fact that the exporters turned over 
part of these funds to their transmittal agent, the Special 
Committee, after the war relieve the exporters of their 
liability to the Guild for these funds under the agree- 
ment? 


2. Where the agreement between the exporters in 
Japan and the importers in the United States was made 
before the war and was breached by the exporters be- 
fore the war, was the applicable rate of exchange the 
first post-war rate of exchange when the yen was valued 
at 361.55 to the dollar or the last pre-war rate of exchange 
of approximately 4.26 to the dollar? 


3. Under the theory of unjust enrichment, where the 
enrichment occurs during the war, is the value of the 
enrichment to be determined when the enrichment oc- 
eurred, where this figure can be positively determined, 
or is the enrichment to be determined on the basis of 
the value of the enrichment seven years later at the 
first post-war rate of exchange, December 5, 1949? 


4. Under the equitable principles governing “unjust 
enrichment”, should any loss occasioned by the deprecia- 
tion of the yen be borne by the innocent American party 
to the agreement or by the Japanese exporters who ap- 
propriated money belonging to the Guild with full knowl- 
edge of its true ownership and who have always had and 
now have dollars available in this country with which 
to meet their obligation? 
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II The Record Is Barren of Any Evidence To 
Indicate the Guild Ever Intended To Accept 
Transfer of Funds By the Exporters To the 
Special Committee As Fulfillment of the Ex- 
porters’ Obligation To Remit the Funds To 
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Ill Even Assuming That By Turning Over Part 
of the Guild’s Funds To the Special Com- 
mittee, the Exporters’ Were Relieved of 
Their Liability To the Guild For These 
Funds, the Record Shows That the Remain- 
ing Funds, for Which Recovery Was Al- 
lowed By the Court Were Never Turned 
Over To the Special Committee But Re- 
mained Always In the Hands of the Ex- 
porters, and That, Therefore, the Exporters 
Never Relieved Themselves of Their Lia- 
pility As To These Punds...ccciccsccccnscsx cs 26 

IV The Court Below Found Asahi Unjustly En- 
riched In the Amount of the Yen In Its 
Hands In September, 1942 But Erroneously 
Held the Value of These Yen To Be Meas- 
ured At the Post-War Rate of Exchange 
In 1949 Rather Than the Clearly Estab- 
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lished Value or Purchasing Power of the 
Yen At the Time of the Enrichment 
The District Court Erred In Holding That 
the Post-War Rate of Exchange In Effect In 
1949 Should Be the Measure of the Unjust 
Enrichment Which Occurred In September, 
1942 and In Placing Upon the Guild, the 
Innocent American Party, the Burden of 
the Loss Rather Than Placing the Burden 
Upon the Japanese Exporters Who Failed 
To Remit the Funds In Accordance With 
the Agreement 

Conclusion 
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Vv. 


InTERNATIONAL SILKE Gump, Inc., a New York Corpora- 
tion, Appellee. 


Appeal from Order and Judgment of the United States 
District Court for the District of Columbia 


BRIEF FOR APPELLANT IN NO. 14,150; 
APPELLEE IN NO. 14,151 


BRIEF FOR APPELLANT 
JURISDICTIONAL STATEMENT 


Appellant, International Silk Guild, Inc. filed debt 
claims, July 15, 1942; December 15, 1942, and March 19, 
1947, against the Office of Alien Property, pursuant to 
the Rules of Procedure for Claims of this Office, 8 C.F.R. 
Part 502, Section 34 of the Trading With the Enemy 
Act, as Amended (50 U.S.C. App., Section 34). Hearing 
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was had before Michael F. Kresky, Chief Hearing Ex- 
aminer for the Office of Alien Property who allowed the 
claim in a decision dated July 25, 1950. (J.A. 477) 


The Custodian appealed this decision to the Director 
of the Office of Alien Property, the Deputy Director of 
which reversed the hearing examiner and disallowed 
the claim June 19, 1951. (J.A. 509) 


Appellant commenced proceedings in the United States 
District Court for the District of Columbia by Complaint 
for Review pursuant to Section 34(e) of the Trading 
With the Enemy Act, as Amended (P.L. 671, 79th Cong., 
2nd Session, Title 50 App. U.S.C.A. Section 34(e)), and, 
after hearing on cross motions for summary judgment, 
the court granted the defendant’s motion for summary 
judgment. (Order July 8, 1952, J.A. 541) 


Thereafter, this order was set aside pursuant to 
F.R.C.P. 59 to allow the introduction of new evidence 
and the case was then returned to the Office of Alien 
Property for review of the new evidence. The Deputy 
Director again handed down a decision denying the claim 
(January 31, 1956, J.A. 608) and a Complaint for Re- 
view was again presented in District Court. Cross mo- 
tions for summary judgment were again entered and the 
Court ‘in an order entered May 8, 1957 allowed the claim 
in part and denied it in part. (J.A. 622) 


It is from this order that the appellant appeals. This 
appeal is taken under the jurisdiction granted the United 
States Court of Appeals for the District of Columbia 
under Title 28 of the United States Code, U.S.C.A. See. 
1291, Act of June 25, 1948, 62 Stat. 928. 


STATEMENT OF THE FACTS 


International Silk Guild, Inc, a New York corpora- 
tion, was founded in 1933 as a non-profit organization 
to promote the sale and distribution of silk in the 
United States. 
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From 1933 through 1936 International Silk Guild, Inc. 
carried on its operations principally with funds obtained 
from the various segments of the silk industry in Japan, 
transmitted to the Guild through the Central Raw Silk 
Association of Japan. 


In 1935 International Silk Guild, Inc. (hereinafter re- 
ferred to as the Guild) was advised by the Central Raw 
Silk Association of Japan (hereinafter referred to as 
the CRSA) that after 1936 the silk interests in Japan 
would no longer supply the Guild with funds for its 
operations. That meant that the Guild would have to 
find a new source of funds or go out of business. (J.A. 
32, 33, 477) 


Accordingly, Mr. Paolino Gerli, President of Gerli, Inc., 
the largest American silk importing house in the United 
States, and President of the Guild, proposed a plan 
whereby the importers of raw silk in the United States 
would provide the funds for the Guild’s operation based 
on the amount of silk imported which would be col- 
lected, as a matter of convenience, by the exporters at 
the source of the raw silk shipments in Japan, and re- 
mitted to the Guild for its use in carrying on its activ- 
ities. (J.A. 33, 480) 


This proposal was approved by the Japanese exporters 
by their representatives in the United States, and by 
the exporters themselves in Japan. It went into effect 
in January, 1937, and continued to operate more or less 
smoothly until May, 1940. The method by which the 
Japanese exporters would remit the assessment funds to 
the Guild was left for them to work out since theirs was 
the sole responsibility to remit under the agreement. 
(J.A. 35, 89) 


The method worked out by the exporters was as fol- 
lows: 
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The individual exporters, including Asahi Silk Com- 
pany, Ltd. (hereinafter referred to as Asahi), collected 
the funds for the Guild at the time of collecting for the 
raw silk shipped to each importer in the United States. 
The exporters then turned these assessments over to the 
Raw Silk Exporters’ Associations of Yokohama and of 
Kobe. These two associations, composed exclusively of 
the eight individual exporting houses in Japan, in turn 
turned over the funds to a Special Committee, set up 
by the exporters within the CRSA. This Committee, 
composed of three representatives of the exporters and 
two members of the CRSA, transmitted the funds col- 
lected, less handling charges, to the Guild in monthly 
installments. 


From May, 1940, until the importation of raw silk 
ceased in the Summer of 1941, the exporters continued 
to collect these funds from the importers but, with 
the exception of a partial remittance made in November, 
1940, the exporters did not remit these funds to the 
Guild. (J.A. 617) 


During this period Asahi collected $71,585.26 and re- 
mitted only $6,258.27 as its proportionate share of the 
November, 1940 remittance, leaving a balance due from 
Asahi to the Guild of $65,326.99, which, with interest, is 
the amount here claimed. (J.A. 480) In December, 1941, 
war broke out. 


On July 15, 1942, December 15, 1942 and March 19, 
1947, the Guild filed claims against the Alien Property 
Custodian as possessor of the assets of Asahi, vested on 
October 31, 1942 for Asahi’s portion of the funds owed 
to the Guild that had been collected between May, 1940, 
and August, 1941, but not remitted to the Guild. 


The claim was heard by Michael F. Kresky, Chief 
Hearing Examiner of the Office of Alien Property. After 
hearing all the testimony and evidence, the Chief Hearing 
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Examiner, in a decision rendered July 25, 1950, (J.A. 
477) concluded that under the terms of the agreement 
entered into between the importers and the exporters, 
Asahi was indebted to the Guild for all the funds col- 
lected by Asahi and not remitted to the Guild. Accord- 
ingly, the Chief Hearing Examiner allowed the claim in 
full. The Office of Alien Property appealed this deci- 
sion to the Director of that Office. In a decision handed 
down June 19, 1951, (J.A. 509) the Deputy Director re- 
versed the Hearing Examiner and disallowed the claim 
on the ground that although the importers agreed to 
pay the funds and the exporters agreed to collect the 
funds, the exporters had not agreed to remit them to 
the Guild. 


The Guild then filed a Complaint for Review in the 
United States District Court for the District of Columbia, 
pursuant to Sec. 34(e) of the Trading With the Enemy 
Act, as Amended. The Court, acting on cross motions 
for Summary Judgment, even though it found that the 
funds claimed were paid to the exporters with the under- 
standing that they were to be remitted to the Guild, af- 
firmed the decision of the Deputy Director of the Office 
of Alien Property and granted the defendant’s motion 
for Summary Judgment. (J.A. 538) 


Thereafter, the Court set aside its order, reopened the 
case, and suggested its return to the Deputy Director 
so that he might again consider the claim in the light 
of new evidence. (J.A. 555) 


In a decision handed down January 31, 1956, (J.A. 
996) the Deputy Director again disallowed the claim, in 
spite of the new evidence positively establishing the 
agreement. 


The Guild then filed a supplemental Complaint for 
Review in the District Court and the Court, acting on 
cross motions for Summary Judgment, reversed the 
Deputy Director, finding that there was no substantial 
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evidence to support the Deputy Director’s ruling that 
there was no agreement between the importers and the 
exporters, and concluding that, under the agreement, 
Asahi was indebted to the Guild for the funds in pos- 
session of Asahi on the vesting date. 


The Court, however, assumed erroneously that all the 
funds Asahi had collected had been turned over promptly 
to the Special Committee; that this fulfilled Asahi’s ob- 
ligation to the Guild under the agreement and that 
Asahi'was liable only for that part of these funds “re- 
turned” to it in September, 1942. In determining the 
rate of exchange of these funds, the Court applied the 
first post-war rate of exchange of 361.55 yen to the 
dollar rather than the pre-war rate of approximately 4.26 
ven to the dollar. (J.A. 614) 


STATUTE INVOLVED 


This action was commenced in the United States Dis- 
trict Court for the District of Columbia pursuant to the 
Trading With the Enemy Act Sec. 34(e), as amended by 
the Act of June 25, 1948, 62 Stat. 991, as amended by 
the Act of May 24, 1949, 63 Stat. 107, U.S.C. Title 50, 
App. Sec. 34(e) which provides: 


“.. . Within sixty days after the date of mailing of 
the Custodian’s determination, any debt claimant 
whose claim has been disallowed in whole or in part 
may file in the District Court of the United States 
for the District of Columbia a complaint for review 
of such disallowance naming the Custodian as de- 
fendant. Such complaint shall be served on the Cus- 
todian. The Custodian, within forty-five days after 
service on him, shall certify and file in said Court 
a transcript of the record of proceedings in the 
Office of Alien Property Custodian with respect to 
the claim in question. Upon good cause shown such 
time may be extended by the court. Such record 
shall include the claim as filed, such evidence with 
respect thereto as may have been presented to the 
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Custodian or introduced into the record by him, and 
the determination of the Custodian with respect 
thereto, including any findings made by him. The 
court may, in its discretion, take additional evidence, 
upon a showing that such evidence was offered to 
and excluded by the Custodian, or could not rea- 
sonably have been adduced before him or was not 
available to him. The court shall enter judgment 
affirming, modifying, or reversing the Custodian’s 
determination, and directing payment in the amount, 
if any, which it finds due.” 


STATEMENT OF POINTS 


It is the position of appellant, International Silk Guild, 
Inc., that: 


1. The District Court was in error in failing to rec- 
ognize that the agreement between the importers and the 
exporters had been breached by the exporters before 
the outbreak of World War IT and that the breach date 
was fixed before the war. 


2. That the District Court erred in holding that the 
Special Committee was not under the control of the ex- 
porters when the record indicates clearly that it had been 
set up to serve that very purpose; that it acted as trans- 
mittal agent for the exporters; and that, therefore, that 
part of the Guild’s funds turned over to the Special 
Committee remained in control of the exporters and that 
this turning over of the Guild’s funds by the exporters, 
to their agents could not relieve the exporters of their 
legal obligation to remit the funds to the Guild. 


3. The District Court erred in ruling that the Guild 
ever accepted transfer by the exporters to the Special 
Committee as a fulfillment of their agreement to remit 
these funds to the Guild. 


4. The District Court erred in holding that under the 
theory of “unjust enrichment” the post-war rate of ex- 
change should be the measure of the “unjust enrichment” 
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rather than the value of the enrichment at the time it 
occurred. 


5. The District Court erred in holding that any loss 
occasioned by the depreciation of the yen should be borne 
by the Guild rather than Asahi, whose conduct resulted 
in the loss and who has, at all times, had and now has 
dollars in the United States with which to pay its obli- 
gation to the Guild. 


SUMMARY OF ARGUMENT 


1. The exporters, including Asahi, were bound under 
their agreement with the importers to remit the assess- 
ment funds monthly to the Guild. At the outbreak of 
World War II, the exporters had been in possession of 
some of the Guild’s funds for eighteen months and all 
the Guild’s funds claimed here for at least six months. 
This clearly amounted to a breach of their agreement 
to remit these funds monthly to the Guild and their lia- 
bility became fixed when they failed to remit them within 
a reasonable time after their receipt. 


Under the leading cases of Hicks v. Guinness, 269 U.S. 
71, and Die Deutsche Bank Filiale Nurnberg v. Humphrey, 
272 U.S. 517, the liability of the exporters attached and 
became fixed as of the time of the breach. Since the 
breach date occurred before the war the Guild is en- 
titled to recover all of its funds in the hands of the 
exporters at the time when the breach occurred, at the 
pre-war rate of exchange. 


2. There is no evidence in the record to indicate that 
the Guild ever intended to or did accept transfer by the 
exporters to the Special Committee as a fulfillment of 
the exporters’ obligation to remit these funds to the 
Guild nor can such intention be implied from the conduct 
of the Guild. 


The record shows that the Guild at all times attempted 
to collect these funds from the exporters, was in almost 
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daily contact with the exporters’ representatives in New 
York on the subject of the remittance of these funds, 
and that these representatives assured the Guild repeat- 
edly that the interruptions and delay in making the re- 
mittances were only temporary and would be resumed. 


If the Guild had intended transfer to the Special Com- 
mittee to be a fulfillment of the exporters’ liability to 
remit, there would have been no purpose to the agree- 
ment at all since the exporters would not be bound to 
remit to the Guild. In fact, no one would since the agree- 
ment was made with the exporters only. The exporters, 
including Asahi, agreed to collect and to remit the as- 
sessments. The method of collection and remittance was 
left to the exporters to “work out” as the Examiner found 
in accordance with their own customs and rules in con- 
formity to Japanese laws and regulations. But the obli- 
gation to collect and to remit was that of the exporters, 
including Asahi, and they never divested themselves of it. 


3. The fact that the exporters, after the outbreak of 
the war and up to two years after they collected the 
Guild’s funds from the importers (Sept. 1942) turned part 
of these funds over to the Special Committee does not 
relieve them of their liability to the Guild as to these 
funds. 


As has been pointed out, the agreement had been 
breached and the liability fixed before any funds were 
ever turned over to the Special Committee. The turning 
over of part of the funds to the Special Committee in 
Sept. 1942, subsequent to the breach of the agreement, 
cannot relieve the exporters of their liability under the 
agreement. 


Also, it is obvious that no matter when these funds 
were turned over to the Special Committee, the exporters 
could not be relieved of their liability because the Spe- 
cial Committee had been created by the exporters and 
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by design was controlled by the exporters by virtue of 
the fact that three of the five members of the Committee 
were exporters. 


The Special Committee’s function was to act as trans- 
mittal agent for the exporters and by turning over these 
funds to their agents the exporters were not relieved of 
their obligation to the Guild. The law is clear that funds 
in the hands of an agent are funds in the hands of the 
principal and the record is clear that the Special Com- 
mittee acted as the transmittal agent of the exporters. 


4. Under the theory of “unjust enrichment”, the law 
is settled that the value of the enrichment is to be meas- 
ured as of the time when the enrichment occurs. Asahi 
received all the money claimed here before the war. Even 
if the turning over of part of the Guild’s funds to the 
Special Committee relieved Asahi of its obligation to 
the Guild as to such funds, it could not relieve Asahi of 
its liability as to the remainder of the Guild’s funds 
which were never turned over to the Special Committee 
and remained always in Asahi’s control and possession. 
As to these funds, Asahi was enriched at the time it re- 
ceived them, which was before the war. So it is liable 
to the Guild at the pre-war rate of exchange. 


Even if the unjust enrichment be held to have oc- 
eurred in 1942, which the record shows it did not, the 
enrichment should be valued at the value of the yen in 
1942, which can be easily determined by the unofficial 
international exchange rate of the yen in September of 
1942, rather than at the first post-war exchange rate which 
was established seven years after the enrichment oc- 
curred and bears no relationship to the real value of 
the unjust enrichment of Asahi. 


This case is clearly distinguishable from Sutherland v. 
Mayer, 271 U.S. 272, relied on by the lower Court. That 
case involved a partnership where the partners agreed to 
share the losses or gains of their joint venture. The 
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Court felt that it would “shock the conscience” to make 
the German partners bear the loss to the partnership 
that resulted from the depreciation of the mark where 
the evidence was clear that the German partners at all 
times acted with the utmost good faith. 


In this case, Asahi acted in bad faith by appropriating 
funds that it knew belonged to the Guild and by failing 
to remit promptly these funds as it had agreed to do. 
It would hardly “shock the conscience” to hold Asahi 
liable in these circumstances for the value of the money 
at the time it was appropriated. Indeed, since “unjust 
enrichment” is an equitable remedy that seeks to do 
substantial justice between the parties, it would “shock 
the conscience” to do otherwise than charge Asahi with 
the value of the funds it appropriated at the time it 
appropriated them. 


5. Even if the post-war rate of exchange is applied, 
it does not and should not follow that the innocent Amer- 
ican party should bear the loss resulting from the depre- 
ciation of the yen while the guilty party, who appropri- 
ated funds that it knew did not belong to it, receives 
the benefit from the subsequent depreciation of the yen. 


That is especially so in this case where Asahi has al- 
ways had and now has dollars in this country sufficient 
to meet its obligation to the Guild and is faced with no 
loss or hardship from the depreciation of the yen. The 
injustice of making the Guild bear the loss from the yen’s 
depreciation becomes apparent when we consider that, 
under the order on appeal, Asahi will be allowed to pay 
an $18,824.52 unjust enrichment to the Guild for $222.16. 
Then, in the event that these vested funds are returned 
to Asahi, Asahi will be able to take $18,824.52 in U. S. 
dollars out of this country to convert them into yen at 
a very favorable rate of exchange. The Guild will have 
received almost nothing on its just claim while Asahi 
will, in fact, be enriched a second time by being able 
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to pay off an $18,824.52 obligation for $222.16 and then 
keep the rest of the dollars it now has in this country. 
This makes it clear that the end sought to be accom- 
plished by the equitable remedy of unjust enrichment, 
which is substantial justice, would not be effected by 
making the Guild bear the loss of the depreciation of 
the yen. 


ARGUMENT 


Background of the Agreement 


International Silk Guild, Inc., hereinafter referred to 
as the Guild or appellant, is a New York membership 
corporation organized in 1933 by leading members of the 
American Silk Industry in the United States to represent 
and promote the interests of the silk importers and fabri- 
eators in the United States. From 1933 to 1936 the 
Guild was supported principally by monies supplied by 
various segments of the industry in Japan sent to it 
through the Central Raw Silk Association of Japan. In 
1935 the CRSA notified the Guild that after 1936 it would 
be impossible for it to finance the Guild’s activities. 
(Testimony of P. Gerli, J.A. 32, 33; Jenkins, J.A. 87, 88) 


In an effort to create a source of income, the Guild 
proposed to the importers in the United States that they 
pay an extra charge on all raw silk imported. It was 
‘decided that an accurate collection thereof could be better 
assured by the exporters simply adding the assessment 
charge to the cost of all purchases of raw silk by the 
importers in the United States, the exporters to remit 
the funds thus collected to the Guild in dollars. 


The assessments were collected by the exporters and 
remitted to a Special Committee set up by the exporters 
within the structure of the CRSA through the Yokohama 
and Kobe Silk Exporters’ Associations and were sent 








13 


to the Guild with substantial regularity until May, 1940. 
From May, 1940, until the importation of raw silk was 
discontinued, the importers continued to pay the assess- 
ments under the continuous assurances of the represent- 
atives of the exporters in the United States that inter- 
ruptions in the remittances were temporary and that the 
remittances would be resumed, but, with the exception of 
a single remittance made in November 1940, the exporters 
failed to remit to the Guild the funds which they had 
collected. (Memorandum opinion of Judge Morris, J.A. 
614) 


Nature of the Agreement 


The agreement between the importers in the United 
States and the exporters in Japan was a simple one pro- 
viding that the importers would pay a voluntary assess- 
ment in dollars at the rate of 5 yen per bale on each 
bale of raw silk shipped from Japan to the United States, 
this assessment to be collected by the exporters when 
they collected for their silk and then remitted in dollars 
to the Guild. (Memorandum opinion of Judge Morris, 
J.A. 614; testimony of Gerli, J.A. 34, 35, Jenkins, J.A. 
90, 91) 


The channels through which the exporters were to 
remit the funds they collected were left entirely to the 
exporters who had the duty to remit these funds to the 
Guild. The method devised by the exporters to carry 
out their obligation was as follows: 


The individual exporters would collect the assessments 
and turn them over to their associations located at Yoko- 
hama and Kobe, the two principal shipping points of raw 
silk from Japan to the United States. These two asso- 
ciations turned over the funds they collected from the 
exporters to a Special Committee set up by the exporters 
within the CRSA. This Special Committee then remitted 
these funds monthly to the Guild. 


| 
| 
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The District Court found, as did the Hearing Exam- 
iner, that this was the nature of the agreement and the 
manner in which it was carried out. (See Decision of 
Hearing Examiner Kresky (J.A. 477) and Judge Morris 
(J.A. 614) 


The Court found, however, that by turning the funds 
over to the Special Committee the individual exporters 
had fulfilled their part of the agreement because “proof 
is lacking that the exporters were able to exercise the 
contro! of the Special Committee which would simply 
constitute it their agent.” And, also, that “the Guild at 
no time ever attempted to hold the individual exporters 
responsible for monies they had remitted to the Special 
Committee but always insisted that the Special Committee 
had only the administrative duty of transferring the 
monies to it and accepted the remittances of the exporters 
as a performance of their part of the agreement.” 
(Memorandum Opinion PP. 5-6) (J.A. 621) 


The Court granted the Guild summary judgment for 
the value of 80,323.09 ven because “these funds were re- 
turned to Asahi, Japan, on September 22nd and 25th, 
1942, thus fixing its lability as of those dates”. (Mem- 
orandum Opinion P. 6) (J.A. 621) 


I 


The Facts Show Conclusively That the Agreement 
Between the Exporters and the Importers Was 
Breached By the Exporters Before the Outbreak of 
World War II, and Under the Law the Date of the 
Breach Is the Date That Fixed the Exporters’ Lia- 
bility To the Guild. 


The lower court in this case ignored the law that an 
agreement is violated and a cause of action accrued as 
of the time of the breach. 


“The date of the breach whether of a contract to 
deliver goods or pay money marks the essential event 
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which gives rise to the cause of action and bears a 
necessary relation to the wrong sought to be re- 
dressed.” [Cash v. Kennion 11 VES 314; Hicks v. 
Guinness, 269 U.S. 71]. 


The record is clear that at the time the war broke out 
the Guild’s funds were still in the hands of the Ex- 
porters’ Associations of Yokohama and of Kobe and that 
it was not until September, 1942 that part of these funds 
were turned over to the Special Committee. In this 
respect the affidavit of Mr. T. Wakimoto states as follows: 


“That on July 16, 1942 the Special Committee then 
being dormant because of war conditions, the ex- 
porters’ associations of Yokohama and Kobe took 
up with Mr. Matsudaria, President of the Central 
Raw Silk Association, the matter of disposing of 
the assessments which the exporters had collected 
from the importers in the United States, but had not 
remitted to the Guild, then in the hands of the ez- 
porters’ associations amounting to 1,664,875 Yen.” 
“That under date of September 2, 1942, Mr. Matsu- 
daria requested that of the foregoing amount 532,- 
195 Yen be retained by the Yokohama Association 
and 167,805 Yen by the Kobe Association, and the 
remainder, or 964,875 Yen be turned over to the Spe- 
cial Committee advising that the approval of this 
arrangement had been obtained from the Special 
Committee.” 


(Wakimoto affidavit J.A. 591, 594, 595) 


In addition to this testimony by Mr. Wakimoto, there 
is in evidence the official receipt of the Yokohama Asso- 
ciation showing that on September 22, 1942 the sum of 
066,818.17 Yen was returned by the Association to the 
individual exporters on a prorata basis and this same 
record shows that 45,114.34 Yen was returned to the 
Asahi Silk Company, Ltd. The records also show that 
all the Guild’s funds, up until September of 1942, were 
in the Special Account of the Exporters’ Associations 
at the Yokohama Specie Bank, Ltd. (Exhibit Rl, J.A. 
562; Exhibit R2, J.A. 578) 
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Even the discredited SCAP Report relied on so heavily 
by the Deputy Director and by the Office of Alien Prop- 
erty shows clearly that these funds were in possession of 
the exporters in 1942. [SCAP Report Pg. 74, J.A. 344] 
and as the Hearing Examiner found “ ... The fi- 
nancial records of the CRSA show that the funds here 
in dispute were not turned over to it until 1942 .. .” 


Thus, it is clear that the breach of the agreement had 
already occurred when the war broke out and the sub- 
sequent turning over of part of the funds to the Special 
Committee several months after the breach occurred 
could not relieve the exporters of their liability for those 
funds. Certainly it cannot be claimed that the exporters 
fulfilled their part of the agreement by promptly turning 
over the funds to the Special Committee since the record 
indicates that no funds at all were turned over to the 
Special Committee before September, 1942. The agree- 
ment as found by the Court provided that these funds 
were to be remitted to the Guild monthly. It is obvious 
that by September, 1942, some of these funds had been 
in the hands of the exporters for over two years and 
all the funds had been in the hands of the exporters at 
least for one year before being turned over to the Special 
Committee. 


Nor could the fact that the exporters subsequently 
remitted some of the funds to the Special Committee 
after having already breached the agreement, relieve them 
of their liability to the Guild as to these funds. Because 
as stated by Justice Holmes in Hicks v. Guinness, 
(Supra) : 


““The debt was due to an American creditor and 
was to be paid in the United States. When the 
contract was broken by a failure to pay, the Amer- 
ican firm had a claim here, not for the debt, but, 
as its option, for damages in dollars. It no longer 
could be compelled to accept marks. It had a right 
to say to the debtors You are too late to perform 
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what you have promised and we want the dollars to 
which we have a right by the law here in force. 
Gould v. Banks, 8 Wend., N.Y. 562, 567. The event 
has come to pass upon which your liability becomes 


absolute as fixed by law ... There is no doubt that 
this rule prevails in actions for a tort, . . . and in 
actions for failure to deliver merchandise. . . . the 


loss for which the plaintiff is entitled to be indemni- 
fied is ‘the loss of what the contractor would have 
had if the contract had been performed,’ Chicago, 
Milwaukee & St. Paul Ry. Co. v. McCaull-Dinsmore 
Co., 253 U.S. 97, 100, 40 S.Ct. 504.” 


Turning over the Guild’s funds to the Special Com- 
mittee could not relieve the exporters of their lability 
to the Guild because the Special Committee had been 
created and was controlled by the exporters for the pur- 
pose of transmitting these funds to the Guild. 


It is clear that the Special Committee was under the 
control of the exporters and acted as their transmittal 
agent. The record shows that this committee was cre- 
ated by the exporters for the purpose of collecting and 
remitting the funds to the Guild. In the absence of a 
showing that some extraordinary circumstances existed, 
control of three out of five members of a committee is 
prima facie proof of control of the committee. Not only 
is there no proof that the Special Committee was inde- 
pendent of the exporters but there is clear and positive 
proof that the exporters set up the committee and ex- 
ercised control over its activities. This is indicated by 
the special resolution passed by the exporters creating 
the committee and the purpose of its creation and the 
manner in which its activities were to be regulated. To 
quote from the Chief Hearing Examiner. (Decision of 
Michael F. Kresky, J.A. 501, 502) 


“Nor can it be said that the alleged debtor per- 
formed the contract by paying the funds collected to 
the Exporters Association or the Central Raw Silk 
Association. * * * It should be noted that there 
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were only eight exporters in all and that these eight 
constituted the entire membership of both the Yoko- 
homa and Kobe silk exporters associations. There is 
no evidence that the associations had any entity apart 
from their members; as far as appears, they were 
voluntary associations carrying out the policies of 
the individual exporters. These associations by reso- 
lution set up the special committee of the CRSA and 
provided that it should have as members three ex- 
porters, not three representatives of the exporters 
association, as would be the case if these associa- 
tions were separate entities. * * * So we have the 
exporters acting through their own association col- 
lecting the assessments and turning them over to 
the CRSA or its special committee, to be disposed 
of by the committee that the exporters had set up 
and that the exporters through a majority member- 
ship controlled.” 


This Special Committee was set up by a resolution 
passed on May 14, 1936 by the Yokohama and Kobe Raw 
Silk Producers Association. The resolution provided as 
follows: 


“CRSA is to organize a special committee on silk 
promotion * * * This committee is constituted of 
only five members including two CRSA officials and 
three exporters.” (J.A. 488, 489) 


In addition there is the positive and clear statement 
of Mr. Wakimoto that the exporters controlled the spe- 
cial committee by their numerical control of the board. 
Mr. Wakimoto was familiar with the entire agreement. 
He had been Vice President & Director of the Guild and 
Japanese representative of Mitsui in the United States, 
and President of the Yokohama Raw Silk Exporters’ As- 
sociation. For these reasons his statement is entitled to 
great weight and is supported by the record. Mr. Waki- 
moto states: 


“The exporters in Japan, including Mitsui and 
Company Limited and Asahi Silk Company Limited, 
through their associations, the Raw Silk Exporters 
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Association of Yokohama and the Raw Silk Exporters 
Association of Kobe, adopted a resolution on May 
14, 1986 which provided that the exporters would 
control said assessments through a special committee 
to be set up within the CRSA of Japan which the 
exporters would control by majority membership.” 
(J.A. 592) 


The only basis cited by the Deputy Director for his 
holding that the Special Committee was not under the 
control of the exporters was the SCAP Report that the 
CRSA exercised control over the Special Committee and 
over the use and disposal! of the funds. This report was 
characterized by both the Hearing Examiner and the 
District Court Judge by saying: “The inferences and 
conclusions contained therein are of doubtful value as 
evidently a conclusion of a Japanese silk representative 
defending his industry against a claim.” (Memorandum 
opinion, Judge Morris, J.A. 620, 621) 


Mr. Wakimoto in his affidavit discusses the circum- 
stances that lead up to the issuance of this so-called 
report, stating as follows: 


“That likewise, affiant was appraised of the in- 
vestigation conducted in 1948 by representatives of 
the Japanese Government at the direction of the 
Supreme Commander of Allied Powers which re- 
sulted in a report to the office of the Alien Property 
in the United States allegedly relating to the claims 
of the Guild against the vested assets of said ex- 
porting firms. 

“That in the course of said investigation former 
representatives of each of the exporting firms, in- 
cluding affiant, were advised by one of the repre- 
sentatives of the Japanese Government conducting 
the investigation that it might be better for them to 
indicate their denial of any obligation to the Guild 
in order to eliminate any obligations in the future, 
but, if they considered it better not to do sO as a 
matter of policy in the interest of the silk industry 
as a whole, it was entirely up to them; that affiant 
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knows of his own knowledge that the report of those 
conducting said investigation was transmitted to 
SCAP without examination by, or the approval of, 
the exporters.” (J.A. 593, 594) 


In a letter sent by Mr. Wakimoto to Mr. Gerli Decem- 
ber 11, 1948 (J.A. 143-145), Mr. Wakimoto discusses in 
more detail the circumstances leading up to this report. 


“As a result, a conference was called by an investi- 
gator on December 7th which lasted about four hours 
and was attended by the Association’s officer, repre- 
sentatives of the exporters, an official in charge of 
this matter from the Department of Finance, and 
mysel’ is.” 

“An ex-secretary of the Association said: ‘If I 
submit the income figures and the balance not sent 
to the Guild without any qualifications, I am afraid 
it might be construed as admitting obligation on our 
part.’ 99 

“Another question was raised as to the possibility 
of the American creditors trying to collect their claim 
in Japan. The government official said: ‘I under- 
stand, as far as the Guild’s claim is concerned, they 
have no intention to do so, but I can hardly say 
at this time what other creditors might do in the 
future ... This is no more than my mean guess- 
work for this kind of question will have to be set- 
tled by the Peace Treaty, but assuming that the 
Guild’s claim were allowed by the C.P.C., and other 
creditors tried to collect unpaid balances of their 
claims in Japan, exporters here would be required 
to pay more here to the extent of whatever amount 
the Guild is paid.’ At this point the government 
official began to modify the opinion he had when I 
saw him last; he said: ‘Therefore, it may be better 
for you to indicate your denial of the obligation in 
some appropriate terms at this time to eliminate 
any possible complications in the future, but if you 
consider it better not to do so as a matter of policy 
for the interest of the silk industry as a whole, it 
is entirely up to you.’ ” 
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The background of this so-called report was of such 
doubtful veracity that it prompted the Hearing Examiner 
to conclude: 


“The original report was made to an official of the 
Japanese Government by an ex-secretary of the Cen- 
tral Raw Silk Association after a conference between 
them and former silk exporters, at which meeting the 
question seemed to be not what the true facts were, 
but what settlement would be more advantageous to 
the Japanese silk industry. This is corroborated by 
several obvious misstatements and omissions in the 
report itself.” (J.A. 490) 


It is apparent, therefore, that the SCAP report is en- 
titled to no weight because of the obvious purpose of the 
report and that it contradicts the substantial and pro- 
bative evidence in the record, as said by the Judge: 
“TI would agree with the Hearing Examiner in according 
very little weight to evidentiary value of the document”, 
but the Judge added: “In this proceeding J cannot sub- 
stitute my judgment for that of the Deputy Director, 
Office of Alien Property, who relied upon this document.” 
(Memorandum Opinion of Judge Morris, J.A. 621) 


In this the Court clearly erred because where there is 
no substantial evidence to support the Deputy Director 
the Court may substitute its judgment for that of the 
Deputy Director. The statutory provisions under which 
this case was before the District Court are substantially 
different from those under which even the “no substan- 
tial evidence” rule is applied. Under the Trading with 
the Enemy Act, supra, the District Court was empowered 
to take additional evidence and to enter a judgment 
affirming, modifying or reversing the custodian’s deter- 
mination and directing the payment of any amount the 
District Court found to be due. In other words, the 
proceedings before the District Court are more in the 
nature of an action de novo and the Court is not re- 
stricted in substituting its opinion for that of the Director 





22, 


of the Office of Alien Property. This is particularly true 
when the Hearing Examiner who heard all of the wit- 
nesses made findings and conclusions contrary to those 
of the Director. In addition, the nature of all of the 
proceedings under the statute involved are such that the 
Court is not entering into a field where the reviewing 
authority might be expected to rely on governmental or 
administrative expertise, the Court itself being the expert 
in the field. Under these circumstances there is no jus- 
tification for the application of the “no substantial evi- 
dence”’ rule. 


Even under the “substantial evidence” rule it is 
clear that the SCAP Report is not substantial evi- 
dence in itself but is a discredited document that does 
not even bear the signatures of those who prepared it. 
It is also apparent that the Deputy Director had no 
other evidence in the record to support his conclusion 
that the exporters did not control the Special Committee, 
and, that, on the contrary, all the reliable probative evi- 
dence was in direct opposition to this so-called report. 


It is obvious that the exporters controlled the disposai 
of these funds because the agreement was made with the 
exporters only, and if their’s was not the responsibility 
for the collection and transmittal of the funds that arose 
from the self-imposed assessment, then responsibility for 
transmittal could not be placed anywhere. Since the 
agreement to collect and to remit the assessments was 
made with the exporters only, clearly only the exporters 
could be responsible for the remission of the funds. 
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II 


The Record Is Barren of Any Evidence To Indicate 
the Guild Ever Intended To Accept Transfer of 
Funds By the Exporters To the Special Committee 
As Fulfillment of the Exporters’ Obligation To Remit 
the Funds To the Guild. 


All the evidence indicates that the Guild never accepted 
anything short of remittance of its funds, in New York, 
by the exporters to be a fulfillment of their obligation. 


The record is also barren of any evidence that the 
Guild acknowledged or acquiesced in any understanding 
that payment by the exporters to the Special Committee 
relieved the exporters of their obligation to the Guild. 
The agreement was made with the exporters and it pro- 
vided that the exporters were to assume responsibility for 
collecting and remitting the funds to the Guild. As Mr. 
Gerli testified: “I left to them entirely the methods and 
ways and means they were going to adopt to see that the 
plan was carried through.” (Testimony of Mr. Gerli; 
J.A. 35) 


In addition, Mr. Gerli’s testimony is supported by the 
testimony of Mr. Jenkins who testified as follows: 


“Mr. Gerli told me that the plan as he had presented 
it had been very well received and had been accepted 
by the exporters in Japan and that the only thing: 
that remained to be worked out was the ways and 
means by which the collections could be made over 
there by the exporters and the funds remitted to us; 
that that was something he had not attempted to get 
into over there because he knew perfectly well from 
his own experience and had assumed, because of the 
fact that the development of the totalitarian state 
over there had become very rapid, that there were 
certain things that they would have to do to comply 
with local laws, local regulations and things of that 
sort.” 

“And he said informally to me: ‘That is nothing 
for us to get into; that is their responsibility. My 
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agreement is that the exporters are the only people 
whom we can hold responsible in this matter. Let 
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them work out the ways and means of collection’. 
(J.A. 89) 


As the Hearing Examiner pointed out, it strains ered- 
ulity to believe, considering the nature and purpose of 
the agreement, that the importers or the Guild would 
ever accept payment of anyone but the Guild as a ful- 
fillment of the exporters’ liability. 


It is true that the Guild corresponded with represent- 
atives of the Special Committee in an attempt to obtain 
its funds. The Guild was in every day contact with the 
exporters’ representatives who were, in turn, always in 
contact with their home offices. The exporters stated re- 
peatedly that the delay in remittance of the Guild’s funds 
was only temporary. Direct contact was always had with 
the exporters and no intention to release them from 
liability was ever indicated by the Guild. Indeed, it was 
only because of the repeated assurances that the Guild 
received from the exporters that the delay in the remit- 
tance of funds was only temporary, and that the remit- 
tances would shortly be resumed that the importers con- 
tinued to pay the Guild’s funds to the exporters. 


The dilemma in which the Guild found itself is indi- 
eated by Mr. Gerli’s letter to Mr. T. Nisivama dated 
November 28, 1940. (J.A. 218, 219) 


“T am confronted by a situation with which I must 
deal even though I myself do not thoroughly under- 
stand it. Because you are the ranking member of 
the Japanese community here, because of your official 
position, and because upon other occasions you have 
been good enough to clear the atmosphere of mis- 
understanding, I am appealing to you for assist- 
ance... 

“Since then we have been in a complete blackout of 
both funds and information. We have had no reply 
to our inquiries. We have been given vague promises 
and half-hearted explanations which did not explain. 
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The program which we had planned carefully for 
this Fall has been disrupted. We have, neverthe- 
less, been carrying on, both because we have not 
dared communicate any uncertainty regarding the 
Guild’t future to those in the industry, to the stores, 
to the representatives of the press, and to others 
with whom we are dealing daily and because, in the 
light of the past assurances we have received from 
the Special Committee in Japan, from Senator Imai 
and from others, we have believed that eventually the 
strange situation which had developed would be ex- 
plained and our remittances would be resumed... ” 


The evidence shows that as late as March, 1941, the 
Guild was still trying to get the assessments from Japan 
and that on February 25, 1941, in response to a cablegram 
pointing out that the Guild might as well be dissolved if 
remittances could not be depended on, the Yokohama and 
Kobe Raw Silk Exporters’ Associations sent the follow- 
ing cablegram to the Japanese importers in New York: 


“If the Guild were dissolved once it would be very 
difficult to reestablish it. Difficulties of remittance 
not likely to be perpetuated. We consider it nec- 
essary to continue the activities of the Guild to the 
minimum extent for the sake of raw silk trade then 
the question of remittance may become lenient. Ask 
your reconsideration.” (J.A. 502) 


As the Hearing Examiner pointed out: 


“This certainly was a holding out of an expectation 

that remittances would be continued.” (J.A. 502) 
It is apparent that the Guild was in constant communi- 
eation with the exporters in regard to the remittance of 
its funds and never at any time either expressly or im- 
pliedly indicated any intention to accept the turning over 
of the Guild’s funds, by the exporters, to anyone but 
the Guild as a fulfillment of the exporters’ obligation. 
The record shows that the Guild constantly made every 
effort to obtain its funds right up until the time that the 
war made further efforts futile, 
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il 


Even Assuming That By Turning Over Part of the 
Guild’s Funds To the Special Committee, the Ex- 
porters’ Were Relieved of Their Liability To the 
Guild For These Funds, the Record Shows That the 
Remaining Funds, for Which Recovery Was Allowed 
By the Court Were Never Turned Over To the 
Special Committee But Remained Always In the 
Hands of the Exporters, and That, Therefore, the 
Exporters Never Relieved Themselves of Their Lia- 
bility As To These Funds. 


Even if the Lower Court were correct in holding that 
the exporters were relieved of liability for the funds that 
were turned over to the Special Committee and not re- 
turned by that Committee to the exporters, the Court 
misunderstood the facts and misapplied the law con- 
cerning the 80,323.09 yen that it ruled the Guild was 
entitled to recover. 


These 80,323.09 ven were not “returned” to the export- 
ers by the Special Committee in September, 1942, as the 
Court apparently assumed. These funds were never in 
the possession of the Special Committee but were at all 
times in the possession of the Exporters’ Associations of 
Yokohama and of Kobe. It cannot be denied that the 
Exporters’ Associations of Yokohama and of Kobe were 
under the direct control of the exporters since these were 
unincorporated associations composed solely and exclu- 
sively of the eight individual exporters, including Asahi. 
“It should be noted that there were only eight exporters 
in all ‘and that these eight constituted the entire mem- 
bership of both the Yokohama and Kobe Silk Exporters 
Associations. There is no evidence that the associations 
had any corporate entity apart from their members; as 
far as appears, they were merely voluntary associations 
consisting of, and carrying out the policies of, the in- 
dividual exporters. (Opinion of Chief Hearing Exam- 
iner Kresky. (J.A. 501) 
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The affidavits of Mr. Ikeno (Ex. R-1, J.A. 562-564, 572- 
d77; Ix. R-2, J.A. 578-585) shows that in September, 
1942, part of the Guild’s funds were turned over to the 
Special Committee and the remainder of these funds were 
retained by the exporters. This is supported by the affi- 
davit of Mr. T. Wakimoto: 


“That on July 16, 1942, the Special Committee then 
being dormant because of war conditions, the Ex- 
porters’ Associations of Yokohama and Kobe took 
up with Mr. Matsudaria, President of the Central 
Raw Silk Association, the matter of disposing of 
the assessments which the exporters had collected 
from the importers in the United States, but had not 
remitted to the Guild, then in the hands of the Ex- 
porters’ Associations, amounting to 1,664,875 yen. 

That under date of September 2, 1942, Mr. Mat- 
sudaria requested that of the foregoing amount 532,- 
195 ven be retained by the Yokohama Association 
and 167,805 yen by the Kobe Association and the 
remainder, or 964,875 yen be turned over to the Spe- 
cial Committee advising that approval of this ar- 
rangement had been obtained from the Special Com- 
mittee. 

That in the files of the Yokohama Association there 
is an official receipt dated September 8, 1942 signed 
by Mr. Matsudaria for 1,298,480 yen, including 532,- 
195 yen payable to the Yokohama Association—an 
off-set account .. .” 

“That the records of the Yokohama Association 
show that on September 22, 1942 the sum of 566,- 
818.17 yen was returned by the Association to the 
individual exporters on a prorata basis, the differ- 
ence in the amount representing interest on the prin- 
cipal.” 

“The same records show that on September 22, 
1942 45,114.34 of the foregoing 566,818.17 yen was 
returned to Asahi Company, Ltd., Yokohama branch.” 
(J.A. 594, 595) 


Exhibit R-1 (J.A. 562-564) establishes that this 43,- 
114.34 yen was returned by the Yokohama Association 
to Asahi on September 22, 1942. Exhibit R-2 (J.A. 578- 
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585) establishes that the Kobe Raw Silk Exporters As- 
sociation returned 35,208.75 yen to Asahi from the pro- 
motion funds collected for the Guild on September 25, 
1942. 


Thus the record clearly establishes that on September 
25, 1942, Asahi had in its hands 80,323.09 yen, or $18,- 
824.52 of the funds collected from the U. 8. importers for 
remittance to the Guild which had never been in the 
hands of the Special Committee. 


As to these funds, there can be no question that the 
exporters’ liability to the Guild was never released since 
these funds were always in the control of Asahi. The 
court below ignored this clear and positive evidence when 
it stated: “These funds were returned to Asahi Japan 
on September 22 and 25, 1942, thus fixing its lability as 
of those dates, * * * (J.A. 621) 


IV 


The Court Below Found Asahi Unjustly Enriched In 
the Amount of the Yen In Its Hands In September, 
1942 But Erroneously Held the Value of These Yen 
To Be Measured At the Post-War Rate of Exchange 
In 1949 Rather Than the Clearly Established Value 
or Purchasing Power of the Yen At the Time of the 
Enrichment. 


Even if the funds left in the hands of the exporters 
had been turned over to the Special Committee and were 
returned to the exporters September 22 and 25, 1942 
(which the record clearly indicates is not the case) so as 
to constitute an “unjust enrichment” as of that date, 
it does not follow that there was no method for de- 
termining the amount of the “unjust enrichment” of 
Asahi until December, 1949 when an official exchange 
rate was set up between the United States and Japan. 


In “unjust enrichment” cases the law is well settled 
that the measure of recovery is the value of the benefits 
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received by the defendant at the time he received them. 
Muller v. Schloss, 218 N.Y. 400; Sayer v. Wynkoop, 248 
N.Y. 54, 161 N.E. 417; Chapman v. County of Douglas, 
107 U.S. 348, 17 Otto, 348) (Ketgwon—Cases in Com- 
mon Law Pleadimg—Second Edition, 1934, pp. 211-215) 
In this case the Government admits that on the vesting 
date Asahi had in its physical possession 80,323.09 yen. 
These yen, valued at the rate of exchange on the date 
the assessments were paid to Asahi by the importers, 
amounted to $18,824.52 (23.436 cents per yen). The val- 
uation of these yen in dollars in December, 1949 was 
$222.16. Thus the importers paid $18,824.52 to Asahi 
for the use of the Guild and the Guild is to receive 
$222.16 in full payment of its claim under the order and 
judgment of the Lower Court. 


Applying the rate of exchange the Court applied is 
to say in effect that in September, 1942, Japanese yen 
had no purchasing power. This, of course, ignores the 
realities of the situation and is manifestly unjust to the 
Guild. It is easy to determine the real purchasing power 
of the yen in terms of dollars at the time of the “unjust 
enrichment” by referring to the unofficial international 
rate of exchange at that time. 


The exchange rate established by the Japanese Gov- 
ernment for September and October 1942 between Jap- 
anese yen and Swiss francs is 98.9 ven per 100 Swiss 
franes (Bank for International Settlement Statement fur- 
nished by the Board of Governors of the United States 
Federal Reserve System and marked as Exhibit C, J.A. 
630.) Similarly, the rate of exchange established by 
Switzerland evidenced by a bulletin published by Swit- 
zerland listed the market value of Swiss franes in Sep- 
tember, 1942, as being 4.30 frances per American dollar 
(Switzerland International Bank Monthly Bulletin, Oc- 
tober 1942, Exhibit D, J.A. 631). 
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Thus while there was no official rate of exchange be- 
tween American dollars and Japanese yen in September 
1942, the value of the yen on these dates domestically 
and on the unofficial international exchange was equiv- 
alent to 23.6 cents per yen while at the time these funds 
were paid to Asahi by the importers the official exchange 
rate was 23.436 cents per yen. This unofficial exchange 
rate certainly more closely reflects the extent to which 
Asahi was “unjustly enriched” than those rates of ex- 
change based on the rate in effect in December 1949, 
seven years after the funds were received when the off- 
cial rate was 360 yen to the dollar rather than 4.3 yen 
to the dollar. 


“Unjust enrichment” is essentially an equitable remedy 
based upon considerations of justice and fair dealing 
and as such it should bear some reasonable relation to 
the gain received by the one party and the actual loss 
suffered by the other. 


Fixing a date when the rate of exchange was 360 yen 
to the dollar bears no relation to either and fails to do 
justice to the claimant which is what this equitable 
remedy seeks to do. The rate of exchange established by 
the Court no more measures the true degree of enrich- 
ment of Asahi than it measures the distance to the moon. 


The Court felt that under the law it was bound by 
Sutherland v. Mayer (271 U.S. 272) to base recovery on 
the postwar rate of exchange. But Sutherland v. Mayer 
is easily distinguishable from the case at hand. In the 
first place, Sutherland v. Mayer involved a partnership 
relationship where neither party was liable to the other 
until an accounting became possible which was not until 
after the war. It was a relationship where each party 
shared the risks of the partnership equally and where, 
upon a showing that the German partners had managed 
the partnership property in the best faith possible under 
the circumstances and had tried to preserve the assets 
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of the partnership, it would “shock the conscience” of the 
Court to make the German partner account for the de- 
preciation of German currency since the outbreak of the 
war. The opinion states: 


“In that event, a decree compelling the German part- 
ners to account to Mayer upon the basis of the full 
value of these assets at the outbreak of the war in 
terms of gold, notwithstanding the destructive force 
of these unavoidable circumstances, would be so ob- 
viously harsh and inequitable as to shock the con- 
science of the chancellor...” “. .. there never was a 
time when, so far as appears, Maver’s share could 
have been converted into anything but German 
HOSES koe 


In this claim there was no partnership relation be- 
tween the partners where both partners agreed to share 
the success and failure of a common enterprise, but there 
was straight debtor and creditor relationship where the 
debtor knew that he possessed funds that in justice be- 


longed to another. Far from seeking to preserve these 
funds, he proceeded to dispose of them. Here it would 
hardly “shock the conscience” to make the debtor 
pay the amount he owed at the time when he received it. 
On the contrary, it shocks the conscience to do otherwise. 


As an indication that the Government well understands 
that the postwar rate of exchange is not the proper rate 
to be applied, we need only cite and quote from the reg- 
ulations on Foreign Exchange Rates issued by the Office 
of Alien Property, revised as late as December 24, 1948, 
and published in the Federal Register (13 F. R. 9513), 
which required that all debts payable in yen to the At- 
torney General by reason of estates vested by the Alien 
Property Custodian be paid at the prewar exchange rate 
of 23.4 cents per yen. The pertinent provisions of this 
regulation are as follows: 
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“Valuation of rates of exchange of monetary units of 
enemy countries. 


“(A). That for the purpose and solely for the pur- 
pose of discharging claims and rights of foreign 
countries and nationals thereof against citizens and 
residents of the United States, which by contract or 
agreement, made by and entered into by the parties 
prior to vesting, are dischargeable by payment in 
monetary units of certain enemy countries; and which 
have heretobefore been or shall hereafter be vested 
by the Alien Property Custodian, or the Attorney 
General, the equivalent of the monetary units of 
such enemy countries shall be computed as follows: 

“(2) Japanese yen at twenty-three and fourth- 
tenths cents (23.4), United States currency, each. 

“(B) All persons now indebted, or who shall here- 
after be indebted, to the Attorney General on any 
claim as aforesaid are hereby ordered and directed 
to pay such debts, as they become due and payable, 
in United States currency, computed as set forth in 


paragraph (A) of this section.” 


Thus, obligations of American citizens to a vested 
Japanese estate, when payable in ven, were demanded 
and collected at the prewar rate of exchange which is 
exactly the rate demanded by the Guild in this proceed- 
ing. 

The law certainly cannot have intended to give enemy 
creditors preferential treatment as opposed to American 
creditors in claims relating to vested enemy property. 
The Government seeks to collect claims at the prewar 
rate of exchange and to pay off claims at the postwar 
rate of exchange. This is obviously and manifestly un- 
just to the American creditors. 
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V 


The District Court Erred In Holding That the Post- 
War Rate of Exchange In Effect In 1949 Should Be 
the Measure of the Unjust Enrichment Which Oc- 
curred In September, 1942 and In Placing Upon the 
Guild, the Innocent American Party, the Burden of 
the Loss Rather Than Placing the Burden Upon the 
Japanese Exporters Who Failed To Remit the Funds 
In Accordance With the Agreement. 


Even if the only rate of exchange that could be ap- 
plied in the circumstances was the rate of exchange in 
effect in December, 1949, which was the first official post- 
war rate of exchange, it does not follow that the Guild 
should suffer the loss from the depreciation of the Jap- 
anese yen in terms of the dollar. Asahi has always had 
dollars in this Country with which to pay its dollar obli- 
gations and does at the present time have dollars here 
in a sufficient amount to pay the Guild the debt it owes 
the Guild. 


If Asahi pays its dollar obligation out of the dollars 
vested by the Alien Property Custodian, it cannot claim 
to have been injured in any way by the depreciation of 
the yen in terms of the dollar since it has no need to 
convert yen to dollars at the depreciated rate in order 
to meet its obligation to the Guild. On the other hand, 
if the Guild is forced to receive payment in almost 
worthless yen, it has suffered a severe injury through no 
fault of its own. 


The injustice of the Lower Court’s order forcing the 
Guild to bear the loss resulting from depreciation of the 
yen will be even more shocking if later the vested assets 
of Asahi should be returned to their owners, as it ap- 
pears they may be. Asahi would then be taking out of 
this Country over $18,824.52 which the Court has found 
they owe to the Guild and vet will have legally and fully 
paid the Guild by making a payment of $222.16. Thus, 
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Asahi will have been enriched twice, once at the time it 
appropriated the Guild’s funds and again when its assets 
are returned. It does not appear either just or equitable 
that the Guild, an innocent party, should bear the loss 
while Asahi, who with the knowledge that the funds it 
had in its possession belonged to the Guild, appropriated 
these funds to its own use, should be allowed to derive 
benefit from its unjust action. 


Several cases in which this subject has been consid- 
ered show that such a result is not intended by the 
Courts. As Mr. Justice Swan said in Shaw, Savill, Al- 
bion & Co., Ltd. v. The Fredericksburg, 189 F. 2d, 952: 


“No authority has been cited to support converting 
at one rate and reconverting at another. If a change 
in the rate of exchange must result in a windfall for 
one of the parties, it seems to me fairer to let the 
injured party benefit rather than the tort-feasor.” 


In Eagle Ow & Shipping Co., Limited v. The Jim 
Brown et al, 104 F. Supp. 271, the Chief Judge Kennerly 
declared: 


“Tt would cause a loss to libellant to pay these items 
with an English pound of the value of $4.0275, and 
be reimbursed with a ‘devaluated’ English pound of 


the value of only $2.80 . . . Respondents say that 
libellant should now only receive 1343 pounds at the 
present rate of exchange of $2.80 . . . Libellant is 


entitled to be made whole and such a payment with 
a ‘devaluated’ pound would not make it whole.” 


In The Gylfe v. The Trujillo, 209 F. 2d 386: 


“Why should the wrongdoer benefit from his delay 
in performing his duty to make reparation: It is 
fairer to put the risk of fluctuation of foreign ex- 
change on the tort-feasor than on the innocent in- 
jured party ... As already indicated we think the 
innocent injured party a more worthy recipient of a 
‘windfall’ than the tort-feasor .. .” 
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Asahi understood that it had agreed to pay the Guild 
dollars in this country. It should be required to fulfill 
its dollar obligation in United States dollars. If the yen 
has depreciated in value, the loss should fall on Asahi 
both because it was the party that breached the agree- 
ment and caused the loss and because it was obligated to 
pay the funds to the Guild in dollars and not in yen. 
The agreement was clearly a dollar obligation and should, 
in the interests of fairness and justice, be paid to the 
Guild in dollars. 


CONCLUSION 


It is clear that the agreement between the importers 
and the exporters was breached by the exporters, in- 
cluding Asahi, before the war by the failure of the ex- 
porters to remit the assessment funds collected by them 
as they had agreed to do and that, therefore, since the 
agreement was breached before the war, under the so- 
called “breach date” rule of law their liability became 
fixed and the exchange rate should be determined as of 
the time of the breach. 

The record also indicates that the exporters did not turn 
over any of the Guild’s in question funds to the Special 
Committee until September, 1942, after the war began, 
and that, therefore, they could not have relieved them- 
selves of their liability to the Guild because the agree- 
ment had already been breached and the liability had 
become fixed as of the breach date. 


It is apparent also that no matter when the exporters 
turned over these assessment funds to the Special Com- 
mittee, they could not have relieved themselves of their 
liability to the Guild because they had agreed to remit 
the funds to the Guild and by turning over these funds 
to the Special Committee, which acted as transmittal 
agent of the exporters, the exporters could not have ful- 
filled their agreement with the Guild. 
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The Guild never acquiesced in or accepted payment by 
the exporters to the Special Committee as a fulfillment 
of the exporters’ obligation to the Guild. This would 
have been contrary to the agreement and would have, in 
effect, nullified the agreement. The Guild at all times 
considered the exporters liable for the remission of these 
funds. 


Even in September, 1942, only part of the assessment 
funds collected by the exporters were turned over to the 
Special Committee, so that even if the turning over of 
these funds to the Special Committee relieved the ex- 
porters of their liability to the Guild, the record estab- 
lishes' that the 80,323.09 yen for which recovery was 
allowed in the Court below, were never turned over to 
the Special Committee but were always in the hands of 
the exporters, fixing their liability for these funds at 
the time of the breach of the agreement or, under the 
theory of unjust enrichment, at the time these funds were 
received by the exporters. 


Assuming, arguendo, that all the funds were turned 
over to the Special Committee, which the record indi- 
cates was not the case, and a return of these funds in 
1942, there existed an unofficial rate of exchange that ac- 
curately and fairly measures the amount of the “unjust 
enrichment” of Asahi in September, 1942, This rate of 
exchange more closely reflects the true amount of the 
“anjust enrichment” of Asahi in terms of the purchasing 
power of the yen, at the time the “unjust enrichment” 
occurred, than does the first postwar rate of exchange 
which attempts to measure Asahi’s enrichment at a date 
more than seven years after the enrichment occurred. 


Finally, even if the postwar rate of exchange were 
to be used there is no reason why the innocent American 
party should bear the loss of the depreciation of the yen 
when the guilty Japanese party has always had and 
now has dollars in this country in the hands of the gov- 
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ernment with which to meet its dollar obligation to the 
Guild and will suffer no injury as a result of deprecia- 
tion of the yen. 


The appellant respectfully submits that the Court 
should affirm the decision of the Lower Court in so far 
as the Court found liability and to reverse that portion 
of the order and agreement which limited the recovery to 
$222.16, and to remand for entry of a judgment in favor 
of the Guild for the sum of $65,326.99, the amount ad- 
mittedly collected but not remitted to the Guild, together 
with interest from the time of receipt of these funds by 
Asahi to the time of vesting date in the additional amount 
of $3,035.09. 
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